Hospital Association of South Africa
Response to the National Health
Insurance White Paper

1

Table of Contents
Introduction

4

Concurrent recommendations to increase access to quality healthcare

5

Econex executive summary

11

Introduction

15

Financing of the NHI

16

Demand, utilization and the burden of disease

24

Macroeconomic considerations

34

Supply constraints

46

Conclusion

55

Appendix A: Evidence of demand increases

56

Werksmans executive summary

64

Preface

66

Introduction

66

Commentary on the White Paper

68

Status of the White Paper

79

Compulsory membership of the NHI Fund

82

Services to be provided in terms of the NHI scheme and the right to healthcare

97

Right, inter alia, to property and freedom to trade, occupation and profession

114

Concurrent competence

118

Provider reimbursement rates and purchasing of services by the state

119

Reasonableness, rationality and legality

126

Conclusion

133

2

Forte Metrix executive summary

135

Proposed role of medical schemes

136

Fiscal space and role of private health insurance

137

Pathway to universal health coverage

141

Benefit package

142

Recommendations

143

Annex

146

Conclusion

150

Conclusion

152

3

Introduction
The Hospital Association of South Africa (HASA) is committed to quality healthcare for patients,
to constructive engagement in national and regional health policy formulation and
implementation, and to making a positive contribution to South Africa’s future.
The Association is a non-profit, voluntary body that represents more than 70% of private
hospitals beds throughout South Africa.
Our members have established private hospital operations in a number of countries including
Mozambique, Swaziland, Lesotho, Middle East, India, Poland, Switzerland and the United
Kingdom; some of these countries employ universal access policies.
On the 10th December 2015, the Department of Health published a policy document titled
“National Health Insurance, Towards Universal Coverage”, commonly referred to as the
National Health Insurance (NHI) White Paper.
According to the White Paper, the NHI represents a substantial policy shift that will necessitate
a massive reorganisation of the current health care system, both public and private.
However, in HASA’s opinion, there are a number of aspects of the proposed NHI that are not
clear from the White Paper, making it difficult to comment completely and thoroughly. HASA
has however considered the document carefully and hereby provides comments as far as it is
possible to do so, during this period set aside for public comments on the White Paper.
This HASA contribution is made up of three commissioned expert reports and HASA proposals
that respond to the identified challenges facing healthcare delivery in South Africa. The latter
argues for a pragmatic pathway to deliver accessible, affordable, quality healthcare.
The expert reports are reproduced in full in the following pages. Together, they find that the
NHI as it is currently described in the White Paper, is not sufficiently detailed, may be based on
some inaccuracies, is potentially unaffordable (particularly as the ultimate costs of the NHI
appear to be under-estimated), and is legally vulnerable. In addition, and in the opinion of
HASA, it may face several systemic weaknesses which have to be duly considered by several
role-players within the health and financing sector. It is HASA’s view that the challenges
described in these expert reports, if overlooked, could further constrain the desired growth of
our weakened economy, place an even heavier burden on the healthcare system, and
ultimately risk not delivering the services to patients the NHI envisages.
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The first of the expert reports, comprising chapter one, is compiled by Econex who critically
analyse the NHI cost projections and the assumptions underlying those calculations, as
presented in the White Paper.
The paper commences by putting the figures contained in the White Paper in the context of the
current health budget; it examines the treatment of the NHI in the Mid-Term Budgetary
Framework by the National Treasury. In addition, it closely examines the proposed cost of the
NHI as described in the White Paper, considers the impact of the South African burden of
disease on the proposed costs of NHI, and draws comparisons with the Thailand experience of a
national insurance. It further expands on provider supply constraints that need to be
considered in order to ensure the system is able to cope with the expected future demand for
healthcare. The paper estimates a magnitude of budgetary shortfalls based on these analyses,
employing the current national economic growth outlook with three other economic growth
scenarios.
The second component of HASA’s submission is a legal and Constitution Law opinion written on
behalf of HASA by Werksmans Attorneys and settled by Counsel. It identifies and addresses
legal issues that may arise from the White Paper.
The third expert report is compiled by Forte Metrix Consulting. It looks at the future role of
medical schemes in South Africa. It comprises a review of health insurance funding practices in
several comparable countries around the world as part of an evaluation of the White Paper’s
proposals, and it makes several recommendations that HASA urges the Department of Health
to seriously consider.
In response to the findings of the expert reports the question then arises: what steps should
the key role players in healthcare delivery take to ensure South Africans enjoy healthcare
services that are accessible and affordable? HASA outlines below a series of inter-connected
and mutually reinforcing recommendations that taken in the near- and medium-term, can
significantly assist in delivering this overall objective.

Concurrent recommendations to increase access to quality
healthcare in the short and medium term
Underpinning the HASA proposal below is a renewed call for collaboration across the public and
private healthcare sector, and a coordinated programme of action to ensure a stronger
healthcare system that operates efficiently and effectively for the benefit of patients. Some of
the recommendations stated below are in support of aspects of the White Paper.
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Recommendation 1: Solutions to the structural shortage of doctor training capacity
With just 6 doctors per 10 000 people versus a global average of 15, the effect of South Africa’s
doctor shortage is already of concern but will be felt more acutely under the proposed NHI
plan. South Africa urgently needs to increase the number of medical graduates significantly and
in order to do so needs to invest in and expand medical education. In short, training capacity
will have to be increased substantially in order to achieve this goal.
Private sector hospitals and specialists have available capacity to train doctors, but establishing
private medical institutions requires a broad, sector-wide “buy-in” from a range of institutions.
A template for such an endeavor might be India which has retained medical students who
might otherwise have studied abroad and been lost to the country’s healthcare system. Brazil,
too, relies on both public and private medical schools to provide training, and uses both of
these platforms to provide healthcare services to communities while students are in training.
Indeed, research shows that private medical schools are common internationally and as a
general rule provide high quality education.
Greater participation by the private sector can thus play an important role in the provision of
medical education. There are two possible avenues of participation: (i) allowing the
establishment and accreditation of private medical colleges, and (ii) encouraging greater
participation by private hospitals and specialists in the clinical training of undergraduate
students studying at South Africa’s public universities.
Recommendation 2: Inculcate a more collaborative, integrated approach to healthcare
delivery between the private and public healthcare sectors
At present, in the opinion of HASA, the public healthcare sector faces significant administrative
and operational challenges, is overburdened, and is unable to meet the demands placed on it.
Creating a strong and competitive public healthcare system is one of the most profound
challenges facing healthcare delivery. This challenge demands as many focused resources as
can be gathered. It is HASA’s view that the healthcare system can function optimally only
through a significantly higher degree of collaboration and cooperation between the private and
public healthcare sectors. HASA believes it is highly desirable for the Minister and Department
of Health, to seek to create a collaborative and inclusive approach to solving the challenges
facing healthcare. To this end, HASA suggests the establishment of a forum of representatives
drawn from both the public and private healthcare sectors to draw up a road map of actions
such as enabling legislation, study and work groups, and forging agreements to second expert
personnel to improve the healthcare sector, and ongoing engagement with the private sector.
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Recommendation 3: Continued focus on quality improvement and measurement throughout
the healthcare system;
The establishment of the Office of Healthcare Standards and Compliance notwithstanding,
more collaborative attempts to continue to improve the quality of healthcare experienced by
all South Africans should be encouraged. The HASA-funded Best Care …Always! campaign is a
good example of quality improvement platforms that can be increasingly leveraged by the
public sector to stimulate innovation and competition among hospitals.
Recommendation 4: Leverage the expertise that exists across the entire health system
In order to improve healthcare delivery and to build management capacity across the public
sector, it is suggested that ways be found to leverage the expertise that exists within the
private sector - from supply chain management to information technology to hospital
management, and more – to improve the functioning of healthcare institutions and thereby
improve healthcare delivery.
Recommendation 5: Leverage the capacity that exists in the private sector
In the shorter term it is perhaps more efficient to use existing spare capacity in the private
sector than for the public sector to invest in bricks-and-mortar buildings. As the contracting of
specialists and private hospitals is envisaged in the NHI White Paper only in the last phase,
tenders and local contracting to address short term (and pressing needs) around elective
surgery waiting lists is a tried-and-tested solution to increase access for public patients and
should be encouraged. The partnering of the public sector with the private sector in this way
has worked well in other countries for many years. Some examples of countries employing this
model include the United Kingdom; France; Germany; India; Brazil and Colombia. By building on
the ideals of objective 2 (above), it may become easier for the private sector to engage with
government and develop plans to leverage its skills and expertise for the benefit of the broader
population.
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Chapter One

Comments on select aspects of the NHI White Paper
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Executive Summary
On 10 December 2015, the Department of Health (DoH) released the National Health Insurance
(NHI) White Paper, in which it was stated that “National Health Insurance (NHI) is a health
financing system that is designed to pool funds to provide access to quality, affordable personal
health services for all South Africans based on their health needs, irrespective of their
socioeconomic status. NHI is intended to ensure that the use of health services does not result in
financial hardships for individuals and their families.”
According to the White Paper, by the time of full implementation the NHI plan is to significantly
increase public expenditure on healthcare from 4.1% to 6.6% of GDP. This raises the question as
to how such an increase in public health spending will be funded. It is also important to
consider how existing supply side constraints will hamper service delivery under the proposed
NHI model. The aim of this report is to critically analyse the NHI cost projections, the
assumptions underlying those calculations (as presented in the NHI White Paper) and to
evaluate the feasibility of the NHI given current supply side constraints.
We commence the analysis by putting the NHI figures in the context of the current health
budget, finding that the National Treasury’s most recent (February 2016) estimates for health
expenditure in the next two to three years are not in line with the NHI expenditure estimates in
the White Paper. Only relatively small direct and indirect grants for the NHI are included, much
less than the requirements presented in the White Paper for comparative years. The medium
term expenditure estimates reveal very little expected increases in the national health budget
as a percentage of GDP up to 2018/19 (in real terms). It is also found that the annual increases
in the public health budget, as assumed in the White Paper, are not sufficient for NHI
implementation and that the health budget will have to grow by more than 10% annually from
2019/20 until 2025/26 to reach the estimated R 256 billion (in 2010 terms). This is the
estimated cost of full NHI implementation in the final year (total public health budget). In order
to reach this figure by 2056/26, the health budget will have to grow with double digit figures,
compared to recent growth rates of 3.85% annually (between 2010/11 and 2015/16). We
therefore argue that the NHI costs as shown in the White Paper will have a huge impact on the
health budget and that these have not been taken into consideration to date. While the NHI
White Paper includes estimates for NHI implementation, these are not explicitly taken into
account in the medium term expenditure estimates for healthcare.
Having seen that the current health budget and projected growth do not cater for full
implementation of the NHI, we turn to the question whether the estimated R 256 billion total
NHI/ public health spending by 2025/26 will be sufficient, given what is known about South
Africa’s burden of disease and international experience in this regard. The figures in the White
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Paper are based on what was calculated in the NHI Green Paper four years ago, and from that
document it is evident that expected demand and utilisation increases were modelled after
Thailand’s experience when introducing universal health coverage (UHC). After revisiting the
literature on insurance-induced and pent-up demand, the latest burden of disease data for
South Africa is examined in detail. The analysis also includes a comparison with Thailand’s
burden of disease, showing that the South African population has a more severe and complex
burden of disease. This implies that using utilisation increases experienced by Thailand for
estimating the cost of the NHI in SA, is not prudent. Taking into account these factors, as well as
the fact that most of the existing medical scheme members who currently use private sector
health services are expected to also utilise public sector services when the NHI is fully
operational, a much larger increase in demand can be expected. Any cost projections should
therefore also make provision for this large increase in the demand for public health services.
In order to better understand the implications for financing the proposed NHI system, we
evaluate the magnitude and funding shortfall of the cost estimates included in the White Paper,
as well as three additional scenarios based on the expected increase in demand and utilisation.
It is clear that the preferred GDP growth scenario in the White Paper (3.5%) is no longer
realistic. We therefore rely on more recent GDP growth forecasts which indicate much slower
growth than assumed in the NHI modelling. The more modest GDP growth rate assumptions
imply a larger NHI shortfall, as the health budget (and similarly total government budget or
income) will not grow as fast as envisioned in the White Paper. For example, if we consider the
White Paper scenario of R 256 billion estimated total spending on the NHI in 2025/26, the
shortfall will be R 108 billion if GDP grows at an average rate of 2% annually. This implies that
government revenue (tax income) will have to increase with more than 10% to fund the R 108
billion shortfall. However, when considering our third scenario assuming the largest increases in
demand/ utilisation (16%), the shortfall could be more than R 200 billion by that time.
The funding implications as modelled in the White Paper, and according to the additional three
scenarios incorporating larger increases in demand, are deemed very onerous and will weigh
heavily on the national fiscus. It is argued though, that even if the government is able to raise
enough funds for this purpose, it is not the only hurdle to overcome. Supply side constraints are
assessed and considered to be substantial. There is very little extra capacity in the public and
private sectors collectively; both for human resources and facilities. While additional funding
will certainly aid in ‘buying’ more health services under a NHI system, it will not solve all the
supply side issues. Existing shortages imply an immediate need for additional human resources
for health (HRH), irrespective of NHI implementation. The expected increased demand, as
discussed previously, will require even more facilities and HRH.
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The report concludes that the current NHI White Paper estimates are not currently reflected in
the most recent health budget and as such the health budget will have to grow with double
digit figures to reach R 256 billion by 2025/26. In addition, the underlying assumptions of the
R256 billion are flawed and do not sufficiently account for a number of factors. These estimates
are based on utilisation increases as experienced in Thailand after the introduction of UHC and
on GDP growth rates that are too optimistic. The evidence suggests that South Africa will in all
likelihood experience even greater increases in demand; which should be accounted for in the
modelling. Also, existing supply side constraints will impact negatively on service delivery under
the proposed NHI model. The implementation of a NHI plan will have to overcome all of these
supply constraints. Sufficient increases in health facilities and HRH should therefore also be
factored into the financial modelling. As such, it is advisable to reconsider a different format for
achieving universal health coverage in South Africa than what is currently envisaged in the
White Paper.
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IN SUMMARY:
1. The public health budget is projected to increase from 4.1% of GDP to 6.6%.
2. In order to finance the estimated R 256 billion total cost of the NHI in 2025/26, the
public health budget will have to increase with more than 10% annually (between
2019/20 and 2025/26).
3. There is no evidence of large budget increases for NHI funding in the near future as the
February 2016 medium-term budget expenditure estimates show very little expected
increases in the national health budget as a percentage of GDP up to 2018/19 in real
terms.
4. The White Paper funding shortfall is estimated at R 108 billion by 2025/26, assuming a
GDP growth rate of 2% going forward. This is equivalent to 80% of the current budget.
Revised estimates, assuming greater increases in demand and updated GDP growth
forecasts, indicate that the shortfall may exceed R 200 billion by 2025/26.
5. Funding the R 108 billion shortfall only, requires total government revenue to increase
by more than 10% by 2025/26.
6. Given the literature on insurance-induced demand, pent-up demand and South Africa’s
unique quadruple burden of disease, much larger utilisation increases are to be
expected than current assumptions allow for. The expected increases in demand and
utilisation associated with the introduction of the NHI are not sufficient.
7. Existing supply constraints (health facilities and human resources) present a significant
challenge, especially under a NHI scenario that will impose an even greater burden on
these scarce resources.
8. Expected increases in both demand and supply are therefore not adequately accounted
for in the NHI White Paper costing model. It is found that the financial implications will
be even greater than currently anticipated if these are included.
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Introduction
The Department of Health (DoH) has published the White Paper on the NHI (‘National Health
Insurance for SA – Towards Universal Health Coverage’1), on 10 December 2015. The White
Paper provides a roadmap for the journey towards full implementation of the NHI and covers
many diverse areas such as the rationale and benefits, population coverage, organisation of the
health system, etc.
The aim of the current report is to consider the macroeconomic implications of the NHI. More
specifically, we will evaluate in detail the funding requirements and the assumptions made in
the NHI White Paper. In addition to the large financial requirements, we will further show that
there are currently severe supply constraints that need to be addressed before the
implementation of a universal healthcare (UHC) system can take place. While there are many
other important issues covered in the White Paper, those are not explicitly dealt with here. The
comments in this report therefore deal mainly with issues raised in Chapter 7 of the White
Paper.
In order to set the scene, the proposed NHI costings in the White Paper are evaluated within
the context of the most recent (February 2016) health budget and GDP forecasts (including
updated growth rate estimates based on the most recent data). We also consider how these
cost estimates differ from what was proposed in the Green Paper in 2011. It is argued that
these costing estimates are not sufficient from a macroeconomic perspective, but more
importantly also from a healthcare perspective. International evidence indicates a large
increase in the demand for healthcare services once consumers are fully insured. Based on a
number of country studies and relevant economic theory, we calculate three different scenarios
for the expected increase in demand; highlighting the significant impact on overall costs. The
report continues to examine the macroeconomic impact of these expected scenarios and also
provides evidence of severe supply constraints. It is found that these hurdles, both financial and
physical (human resources and facilities) are not adequately accounted for in the NHI White
Paper. The suggested road to UHC should therefore be reviewed and updated to include the
most recent data and evidence, to allow for the design of a more appropriate policy proposal.

1

Department of Health of the Republic of South Africa. (2015). National Health Insurance for South Africa: Towards Universal
Health Coverage. Version 40. Available at:
http://www.bhfglobal.com/wp-content/uploads/2015/03/National_Health_Insurance_White_Paper_10Dec2015.pdf
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Financing of the NHI
Having described the various building blocks of the NHI, the White Paper deals with the
‘Financing of the NHI’ in Chapter 7. The financing of the NHI is a controversial topic and much
work has been done previously by various parties on income sources and funding scenarios. In
fact, we note that the White Paper states (in para 250) that, “it is not useful to focus on getting
the exact number indicating estimated cost. This is because the evidence has shown that
countries that have gone down this path have ended up tied to an endless cycle of revisions and
efforts to dream up new revenue sources – thus focusing on issues that have more to do with
tax policy than health policy.” While one has sympathy with the complexities around financing
scenarios, it does not mean that this aspect of the NHI planning can simply be ignored. The
White Paper does provide various financing estimates, based on different growth assumptions,
and the aim of this section is to critically analyse these figures to see what those mean in terms
of macro-economic requirements and funding sources.
1.1

Current health budget and expenditure

In order to understand the cost estimates of the NHI (as set out in the White Paper), we firstly
provide some detail about the current health budget. We use the estimates of the February
2016 Budget Review, unless otherwise noted.
Currently, total annual health expenditure by the public and private healthcare sectors
constitutes approximately 8.5% of Gross Domestic Product (GDP), of which 4.3% is accounted
for by the private sector and 4.2% by the public sector.2 The Department of Finance’s revised
budget estimate for health expenditure covers the period up to 2018/19 (medium-term budget
expenditure estimates)3. These figures reveal very little expected increases in the national
health budget as a percentage of GDP over this period. In fact, based on our estimates for real
GDP and Treasury’s estimates for the medium-term forecasted health budget, we find that the
health budget as a percentage of real GDP remains more or less constant up to 2018/19. Figure
1 shows the real National Health Budget (public health expenditure) as a percentage of real
GDP4 (expressed in 2010 terms using CPI figures from StatsSA5 and GDP forecasts from the IMF
and the World Bank6).
2

Medium-term estimates in the 2010/11 – 2016/17 Provincial Budgets and Expenditures Review
The figures we use are taken from the 2016 Budget Review, published in February 2016. The value for 2015/16 is shown as a
‘revised estimate’, whereas those for 2016/17 – 2018/19 are shown as ‘Medium-term estimates’.
4
In order to allow for an accurate comparison, we use the most recent nominal GDP figures quoted by National Treasury, which we
express in constant 2010 terms using CPI figures from StatsSA and inflation rate forecasts from National Treasury (see footnote 5).
5
Note that we adjust the CPI such that it is expressed in financial years coinciding with the financial year of National Treasury (April
to March) and to allow for a like-with-like comparison with the NHI White Paper. In particular, when we state that a value is
expressed in constant 2010 terms, this means that it has been adjusted to have the 2010/11 financial year as a base year for the
CPI index. We use the forecasted inflation provided by National Treasury to provide the index value from 2015/16 to 2018/19.
6
We make use of the most recent forecasts available at the time of writing.
3
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Figure 1: Actual and projected increases in the national health budget (public health expenditure)
in real terms and as a percentage of real GDP, 2014/15 – 2018/19
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Source: National Treasury, Econex calculations
In Figure 2 we find that, as a percentage of the total budget expenditure, the health budget
(which we take to be the consolidated health expenditure) was 11.7% of total consolidated
expenditure and 14.2% of the main budget non-interest expenditure7 for the fiscal year ending
2015. These ratios have been fairly constant over time and, based on Treasury’s medium-term
expenditure forecasts, they are expected to remain relatively similar going forward (see Figure
2).
Figure 2: Health expenditure as percentage of total consolidated expenditure and main budget
non-interest expenditure, fiscal years 2010/11 – 2018/19
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7

2018/19

The non-interest expenditure is defined as the total expenditure by government minus debt-service costs.
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The proportion of total health expenditure for the private and public sector was 49.8% and
50.2% respectively, for the fiscal year ending 2015. This ratio also remains relatively constant
over time and is expected to continue in this fashion based on Treasury’s medium term
forecasts (see Figure 3).
Figure 3: Split between public and private healthcare expenditure, fiscal years 2010/11 – 2017/18
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Importantly, what these figures reveal is that there seems to be limited provision for the NHI in
the forecast period (up to 2018/19), despite the NHI White Paper projections in this regard. In
the next section we show that minimal NHI financing costs are already included in the health
budget, but that these costs are expected to increase dramatically from 2020/21 if the reforms
are implemented as planned.
1.2

Universal coverage – the NHI

The aim of the NHI is to provide universal coverage to all South Africans. According to the NHI
White Paper, the cost of implementing the NHI is estimated to be R 134,324 million for the
2015/16 fiscal year, R 185,370 million for the 2020/21 fiscal year and R 255,815 million for
2025/26 fiscal year (2010 prices). This implies that the average annual increase before 2015/16
is 4.1% while it is 6.7% thereafter. According to these figures, public health spending as a
proportion of GDP would increase from roughly 4% currently (see Figure 1) to 6.2% in 2025/26,
assuming economic growth of 3.5% per annum. It should be noted that the total NHI costs in
2025/26 (R 256 billion) as per the White Paper, is the same amount as shown in the 2011 Green
Paper, but with more moderate cost increases in the earlier years. This is also clear when
considering Figure 4. This must mean that very little (if any) work has been done on the
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financing requirements between the Green Paper (2011) and the White Paper (2015). This is
obviously a cause for concern.
Figure 4: NHI Cost Projections under Green Paper and White Paper (millions of 2010 Rands), fiscal
years 2010/11 – 2025/26
R 300 000
R 250 000
R 200 000
R 150 000
R 100 000
R 50 000
R0
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Source: National Department of Health
It can be deduced from the White Paper that the resource requirements for the NHI are
estimates for total government spending on health and not an additional cost separate from
the health budget. As such, we can compare these projections with historical and future health
budget figures. It is found that the amounts budgeted for health expenditure by Treasury in
each fiscal year includes both direct and indirect grants for NHI pilot programs. Also, health
expenditure since 2010/11 already includes amounts spent on the NHI. The amounts
historically spent on NHI are very small (typically less than 1% of total consolidated health
expenditure) as can be seen in Table 1.
Table 1: Direct and indirect grants for NHI to provinces (R millions, constant 2010 terms)
Total consolidated
health expenditure

NHI Grant
Direct

Indirect

NHI Grant as %
of Total

Total

2012/13

R 135

R0

R 135

R 112,257

0.1%

2013/14

R 43

R 620

R 663

R 113,657

0.6%

2014/15

R 56

R 1,265

R 1,321

R 116,001

1.1%

2015/16

R 46

R 840

R 887

R 121,440

0.7%

2016/17

R 61

R 901

R 962

R 120,365

0.8%

2017/18

R0

R 1,119

R 1,119

R 123,594

0.9%

2018/19

R0

R 1,122

R 1,122

R 126,195

0.9%

Source: National Treasury
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The historical amounts spent on the NHI specifically, and those funds budgeted for each year
until 2018/19 (as seen in Table 1), are not in-line with the White Paper cost projections. For
instance, in the last year we have Treasury’s budget estimates for (2018/19) we calculate a
difference of roughly R 37 billion8 (in 2010 terms) between those and the White Paper’s cost
estimates; making it clear that the White Paper proposals were not taken into account for the
most recent budget estimates. While not commenting on the financing of the NHI in detail,
Minister Pravin Gordhan noted in his 2016 budget speech that “In order to take the White
paper’s proposals forward, the Treasury will shortly release further details on financing
aspects.”9
As noted above, the White Paper estimates indicate that the level of public health spending will
increase from roughly 4% of GDP currently to 6.2% of GDP by 2025/26, assuming that the
economy grows at an annual rate of 3.5%. Estimates obtained from the World Bank and the
IMF, however, suggest that 3.5% is an overestimated growth figure, with the average
forecasted growth rate over the next few years closer to 1%. Accordingly, spending on NHI as a
percentage of GDP is expected to be higher than 6.2% by 2025/26. We discuss the White
Paper’s GDP growth rate assumptions in more detail in section 1.5.
In order to provide an initial indication of how the current forecast of health expenditure
compares with the projected costs of the NHI, we provide some scenarios in Figure 5. The graph
shows national health expenditure in real terms for the period 2004/5 to 2018/19, which
includes the forecasts from Treasury’s Medium Term Expenditure Framework, as well as
estimates of health expenditure until 2025/26, should current trends in annual health
expenditure increases continue (the “Health Expenditure” line in Figure 5). This projection was
calculated using the average annual real increase in health expenditure during the period
2010/11 to 2015/16 (3.85% per year, termed “Scenario 1”) as well as over the period 2005/6 to
2015/16 (6.25% per year, termed “Scenario 2”). We show both scenarios in Figure 5.
Health expenditure with the implementation of the NHI plan is also indicated for the period
2010/11 to 2025/26 (shown as “NHI Costs (White Paper)” in the figure). This is the NHI
expenditure path as shown in the White Paper and as such is not realised health expenditure,
but rather estimated health expenditure using the same model as used in the Green Paper.10
Note that the NHI expenditure path differs between the White Paper and the Green Paper, as
the White Paper uses “…more recent estimates of the costs of the NHI pilots and other reforms

8

Calculated by subtracting the 2018/19 health budget in the medium term expenditure estimates (R 126 billion), from the estimated
cost of the NHI scheme in the 2018/19 fiscal year (R 163 billion). While the R 163 billion is not shown in the White Paper we have
calculated it using solving techniques which employs an optimising algorithm designed for non-linear problems (see discussion
below).
9
National Treasury. (2016). Budget Speech, page 17.
10
See para. 252 in the NHI White Paper
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currently being implemented.”11 Furthermore, the annual modelled costs of the NHI, while
shown in the Green Paper, are not shown at a disaggregated level in the White Paper. As such,
we calculated these at an annual level using solving techniques which employ an optimising
algorithm designed for non-linear problems. This procedure uses iterative numerical methods
that involve different iterations of the estimation problem to arrive at an optimum solution.
We also show the NHI cost as a percentage of GDP. We use the nominal GDP figures used by
the National Treasury for 2010/11 to 2014/15. We adjust these figures so that they are in
constant 2010 terms (using StatsSA CPI data12). However, from 2015/16 onwards, we use
updated real GDP growth rate assumptions, as the growth rates assumed in the White Paper
seem overstated13. This is also evident when comparing the growth rates in the NHI White
Paper with National Treasury’s most recent announcement of their (adjusted) forecasted real
GDP growth rates, published in the February 2016 Budget Review. As such, the growth rates
assumed by the NHI seem at odds with even those assumed by Treasury.
Figure 5: Comparison of realised/forecasted public health expenditure and estimated NHI White
Paper cost (2010 terms), 2004/5 – 2025/26
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Source: National Treasury, StatsSA, National Department of Health; Econex calculations

11

NHI White Paper, para. 252
Refer to footnote 5 for a description of the methodology followed in order to state figures in 2010 terms
13
Specifically, between 2014/15 and 2016/17, we assume growth rates of 1.3%, 0.8% and 1.5%. These figures are the average
growth rates between the World Bank and IMF’s latest quoted real GDP growth forecasts. For 2017/18, we use the growth rate as
quoted by the World Bank in their January 2016 Global Economic Prospects report. For 2018/19 and 2019/20, we assume the
annual growth to be 2.6%, based on the IMF’s World Economic Outlook. From 2020/21 to 2025/26, we assume that the annual GDP
growth rates are the average of the preceding 3 years, i.e. 2.3% per annum.
12
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Under these assumptions, we find that the total annual health budget will be R 164,421 million
in 2025/26 under scenario 1 and R 192,916 million under scenario 2. Comparing these figures to
the NHI budget in 2025/26, we find that the shortfall in health expenditure resulting from the
implementation of the NHI is R 91,394 million under scenario 1 and R 62,899 million under
scenario 2. For a more detailed breakdown, please refer to Table 2 below.
Table 2: Shortfall calculations for different public health expenditure scenarios (2010 terms)

Scenario 1
Fiscal year
ending

Scenario 2

NHI Costs
(White Paper)
Public health
expenditure

Shortfall

Public health
expenditure

Shortfall

2010/11

R 109,769

R 101,744

R 8,025

R 101,744

R 8,025

2011/12

R 114,292

R 109,583

R 5,279

R 109,012

R 5,279

2012/13

R 119,001

R 113,588

R 6,744

R 112,257

R 6,744

2013/14

R 123,904

R 114,707

R 10,246

R 113,657

R 10,246

2014/15

R 129,009

R 115,992

R 13,007

R 116,001

R 13,007

2015/16

R 134,324

R 121,036

R 12,884

R 121,440

R 12,884

2016/17

R 143,262

R 116,333

R 22,896

R 120,365

R 22,896

2017/18

R 152,795

R 119,896

R 29,201

R 123,594

R 29,201

2018/19

R 162,962

R 123,428

R 36,767

R 126,195

R 36,767

2019/20

R 173,805

R 131,056

R 42,749

R 134,083

R 39,722

2020/21

R 185,370

R 136,105

R 49,265

R 142,464

R 42,906

2021/22

R 197,705

R 141,348

R 56,356

R 151,370

R 46,335

2022/23

R 210,860

R 146,794

R 64,066

R 160,831

R 50,029

2023/24

R 224,891

R 152,449

R 72,442

R 170,885

R 54,006

2024/25

R 239,855

R 158,322

R 81,533

R 181,566

R 58,289

2025/26

R 255,815

R 164,421

R 91,394

R 192,916

R 62,899

Source: Econex calculations
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Note that for comparative purposes, these numbers are shown in 2010 terms. The equivalent
shortfall under scenario 1 in 2015/16 terms would be R 119,945 million and under scenario 2 it
would be R 82,549 million in 2015/16 terms. In addition to the above, one can also calculate the
required real increases in the annual health budget from 2019/20 onwards, in order to arrive at
the R 256 billion estimated amount in 2025/26. The results are shown in Figure 6.
Figure 6: Comparison of realised/forecasted public health expenditure and required growth to
reach NHI projected cost in 2025/26 (2010 terms), 2004/5 – 2025/26
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Source: National Treasury, StatsSA, National Department of Health; Econex calculations
The annual health budget would have to grow by 10.62% annually (in 2010 terms) from the
start of the 2019/20 fiscal year to reach R 256 billion in 2025/26. With these figures in mind, the
question remains: how will this be financed? However, before we turn to the funding
implications, we consider whether the cost projections in the White Paper are sufficient. We
elaborate on important factors that need to be taken into account in the modelling of NHI
costs. These include the increased demand and utilisation that will result from the
implementation of universal coverage and South Africa’s unique burden of disease situation.
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Demand, utilisation and the burden of disease
As previously mentioned, the cost of the NHI program in 2025/26 is estimated at approximately
R 256 billion and from the NHI Green Paper we note that the costing model used was adopted
from the approach recommended by the International Labour Organisation (ILO). This supposes
that total expenditure is a product of the user population, service utilisation rates and unit
costs. As such, the costs are dependent on utilisation trends.
The implementation of universal health coverage aims to provide increased access to
healthcare services for the previously uninsured population who currently have limited access.
International evidence14 indicates that such a policy change is expected to cause an increase in
the demand and utilisation of healthcare services. In addition to this expected “insuranceinduced” demand increase, we expect that South Africa’s quadruple burden of disease will have
the effect of increasing the quantity and intensity of care required by newly insured individuals
(pent-up demand). From our understanding and interpretation of the estimated expenditure
increases in the NHI White Paper (and Green Paper), some expected utilisation increases (as
related to the factors mentioned here) were taken into account. However, we argue that this is
not sufficient. Due to South Africa’s unique burden of disease, one cannot simply assume that
the same demand increases will be realised here as in other countries. Specifically, we compare
our burden of disease to that of Thailand’s as the expected utilisation increases were modelled
on their experience.
The relevant economic literature on insurance-induced demand, as well as pent-up demand, is
discussed in Appendix A. We also include a number of country studies that show the increase in
demand for healthcare service after the introduction of universal coverage. For ease of
reference, Figure 7 below shows the indexed increases in health expenditure by Thailand,
Turkey and Mexico subsequent the implementation of wide-scale health reforms in 2002, 2003
and 2005, respectively. (The index was calculated from health expenditure data in real 2005 US
Dollars, adjusted for purchasing power parity. An index is used here due to the different levels
of expenditure by these three countries. The real figures are shown in Figure 31, Figure 32 and
Figure 33 in Appendix A.)
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14

See Appendix A for case studies and references.
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Figure 7: Indexed health expenditure increases in Thailand, Turkey & Mexico
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Source: WHO (2016), Econex calculations

With the theoretical and international evidence on expected demand increases in mind, we
turn our focus to South Africa’s unique burden of disease which is anticipated to have an
additional (unforeseen) impact on service utilisation.
1.3

South Africa’s burden of disease

In addition to the potential increased demand and utilisation, that is expected to follow the
implementation of the NHI, we note that South Africa’s quadruple burden of disease will result
in even more demand pressure. This places South Africa in a more precarious position than
other countries that have implemented universal health coverage.
A widely accepted method used in quantifying a country’s burden of disease is the use of
Disability Adjusted Life Years, or DALYs. The WHO defines a DALY as follows:15 “One DALY can
be thought of as one lost year of "healthy" life. The sum of these DALYs across the population, or
the burden of disease, can be thought of as a measurement of the gap between current health
status and an ideal health situation where the entire population lives to an advanced age, free
15

World
Health
Organization.
2016.
Metrics:
Disability-Adjusted
http://www.who.int/healthinfo/global_burden_disease/metrics_daly/en/
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of disease and disability. DALYs for a disease or health condition are calculated as the sum of
the Years of Life Lost (YLL) due to premature mortality in the population and the Years Lost due
to Disability (YLD) for people living with the health condition or its consequences”
The figure below shows South Africa’s DALY’s for 2000 and 2012, broken down into
subcategories of HIV/AIDS, Other communicable (maternal, perinatal and nutritional) diseases,
non-communicable diseases and injuries.
Figure 8: DALY breakdown for South Africa, 2000 and 2012
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From the figure it is evident that the composition of South Africa’s burden of disease has not
changed significantly between 2000 and 2012. In 2012, HIV/AIDS and non-communicable
diseases made up the majority of the distribution, as was the case in 2000. Other
communicable diseases decreased slightly as a share of the total (from 25% to 19%), while
HIV/AIDS and non-communicable diseases have both increased from 33% to 36%. As a result,
we find that in terms of the DALY composition, South Africa still suffered from the same
‘quadruple burden of disease’ in 2012.
Looking at the absolute DALY values in Figure 9 shows us that although the composition has
stayed relatively stable, the total DALY count per 100,000 of the population has increased over
this 12-year period, which suggests that South Africa’s burden of disease has in fact increased in
magnitude.
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Figure 9: South Africa's absolute DALY count per Group (per 100,000 of the population), 2000 and
2012
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Source: World Health Organization; Econex calculations
We note that there was an increase in HIV/AIDS and non-communicable diseases between 2000
and 2012, while injuries and other non-communicable diseases both decreased slightly. From
this, we can see that South Africa’s burden of disease per 100,000 of the population increased
by 3% (see Table 3 below).
Table 3: Breakdown of South Africa's DALYs per 100,000 of the population, 2000 and 2012
Group

2000

2012

2000 – 2012 (% change)

HIV/AIDS

20 009

22 599

13%

Other communicable diseases

14 869

12 105

-19%

Non-communicable diseases

20 003

22 201

11%

Injuries

5 720

5 515

-4%

All causes

60 601

62 419

3%

Source: World Health Organization; Econex calculations
From the table, we can see that there was a 13% increase in the population-adjusted HIV/AIDS
DALYs between 2000 and 2012, while non-communicable diseases increased by 11%. We note
that there was a 19% decrease in other communicable diseases and a 4% decrease in injuries.
However, in total, South Africa’s DALY count increased by 3% over this period, which suggests
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that South Africa’s burden of disease has worsened between 2000 and 2012. This is in stark
contrast to international trends, which show that DALYs have generally decreased across
developed and developing countries between 2000 and 2012. The figure below shows the
breakdown the DALY figures for several developing and developed countries, as well as for
broad income regions.
Figure 10: DALY breakdown comparison between South Africa, developing countries and income
groups, 2012
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It is evident that South Africa’s burden is significantly different to any other country or region,
specifically in terms of its HIV/AIDS prevalence. The DALYs in developed countries and the high
income regions are typically made up of non-communicable diseases. In developing countries
and the lower/middle income regions, the largest share of the DALYs is made up of noncommunicable diseases, while the second largest is for other communicable diseases. However,
in South Africa, the two largest groups are HIV/AIDS and non-communicable diseases (both at
36%), while other communicable diseases makes up 19%. Additionally, although injuries
constitute only 9% of the DALYs, we note that the absolute number is much higher than for
other countries, given South Africa’s very high DALY count per 100,000 of the population. This is
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shown in Figure 11 and compared to other countries and regions. South Africa is shown in red,
followed by the developed countries, developing countries and income groups, respectively.
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Figure 11: 2012 DALY counts for South Africa, developing countries, developed countries and
income regions
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It is clear that South Africa has a more severe population-adjusted burden of disease than all
the other countries and regions in our analysis. We note that the developing and lower/middle
income countries typically have a higher DALY count and that the high global DALY figure is
driven by the fact that the majority of the world’s population resides in these countries. To get
a better picture of the change in DALYs for different regions and countries compared to South
Africa, Table 4 shows the percentage change in DALY groups between 2000 and 2012.
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Table 4: Percentage change for DALY Groups per country and region, 2000-2012
Group

Global

HIV/AIDS

Other
communicable
diseases

Noncommunicable
diseases

Injuries

All Causes

-22%

-37%

-1%

-16%

-17%

Income groups
High income

58%

-17%

-4%

-22%

-7%

Low and middle income

-25%

-38%

1%

-15%

-19%

Developing countries
Brazil

-18%

-46%

2%

0%

-10%

China

142%

-53%

6%

-30%

-10%

1%

-33%

3%

-47%

-18%

-54%

-33%

7%

4%

-22%

6%

-44%

0%

-16%

-23%

Indonesia

2511%

-41%

-3%

-22%

-18%

Russia

290%

-33%

-5%

-42%

-11%

Thailand

-67%

-33%

10%

-10%

-11%

Tunisia

88%

-31%

7%

-13%

-3%

Turkey

46%

-56%

-9%

-31%

-23%

Developing average
(excluding SA)

-32%

-39%

1%

-25%

-16%

South Africa

13%

-19%

11%

-4%

3%

Colombia
Ghana
India

Developed countries
Canada

-43%

14%

-1%

-8%

-1%

Germany

-29%

6%

-2%

-10%

-2%

UK

19%

-34%

-8%

-5%

-10%

USA

-55%

-4%

0%

-6%

-2%

Developed average

-46%

-10%

-3%

-7%

-4%

Source: World Health Organization; Econex calculations
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From the table, we find that developing countries experienced the largest decline in DALYs
between 2000 and 2012. However, this is mainly due to their high DALY counts in 2000,
whereas developed countries were already at a low base, which creates less room for
improvement. Importantly, all countries in the sample experienced a decrease in their overall
population-adjusted DALY count, except for South Africa. The figure below illustrates this by
plotting the percentage change between 2000 and 2012 for the total DALYs per 100,000 of the
population.
Figure 12: Percentage change in DALY count for South Africa, developing countries, developed
countries and income groups (per 100,000 population), 2000-2012
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As can be seen from the figure, developing countries have made great strides in reducing their
DALY counts. It would therefore be expected that a developing country such as South Africa
would also show a decline in the DALY count. However, South Africa has performed even worse
than developed/high income countries.
From our analysis, we have found that when comparing South Africa’s DALYs with developed
countries and similar developing countries, the burden of disease situation is very unique. This
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is further illustrated in the figure below, which shows the distribution between the different
categories for South Africa, developing and developed countries as well as for different income
groups.
Figure 13: Comparison of DALY breakdown between South Africa, developing countries,
developed countries and income groups (per 100,000 of the population), 2012
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South Africa’s burden of disease situation is not only much more significant in terms of
magnitude, but also in terms of the distribution between different diseases. The heavy
HIV/AIDS prevalence in the South African DALY figures is unlike any other country or region. It is
clear that developed countries have a much smaller total burden of disease problem. We have
also shown that developing countries have experienced a decrease in their DALY figures.
Therefore, the global trend shows that developed countries have better burden of disease
situation, but that developing countries are showing a rapid decline in DALY count. For South
Africa, neither of these two points hold true, as the magnitude is large and the burden is
increasing.
South Africa’s quadruple burden of disease, in addition to large-scale pent-up demand, will
ensure that providing full insurance coverage to the entire population will result in a large-scale
increase in demand. The burden of disease therefore has strong implications for the proposed
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NHI plan. In a previous Econex research note16, we discussed how South Africa’s quadruple
burden of disease would translate into greater resource requirements when implementing
universal health coverage. We found that it was therefore not advisable to model a NHI model
after the experience in other countries, since South Africa’s BOD will result in unique demand
conditions. We emphasise again that it is important to evaluate local patterns of demand and
utilisation when considering the implementation of universal health coverage.
Our evaluation of more recent DALY data confirms this point and places South Africa in an even
more precarious position than before. The financing estimates in the NHI White Paper are
based on the modelling that was done for the NHI Green Paper and there it is stated that
“…projected increases in utilisation are comparable to the extent of utilisation increases
experienced in Thailand when a universal health coverage system was introduced”. This
indicates a lack of understanding of South Africa’s unique BOD which is not only double that of
Thailand, but also entirely different in composition. It further implies that the cost estimates
are bound to be incorrect. South Africa will have to develop a system that is carefully designed
(and costed) for its specific circumstances. Such a plan should include consideration of its
budget constraints, and detailed implications for service delivery directly linked to the country’s
BOD.
1.4

Conclusions

It was discussed here (with further information in Appendix A) that South Africa’s policy makers
would be wise to expect large increases in utilisation when the NHI is fully operational. Not only
can one anticipate the normal increases in demand as related to insurance-induced and pentup demand, but also in South Africa’s case specifically, the additional demand for services due
to the large burden of disease. Another factor that should be kept in mind is that the majority
of services provided by the private sector at the moment will now have to be provided via the
NHI as the White Paper states that medical schemes will only be allowed to offer
complementary cover for services not included in the NHI benefit package.
In order to illustrate the difference in the financing implications when taking into account larger
demand increases, the following section explores various scenarios in the context of forecasted
GDP growth and fiscal requirements.

16

Econex NHI Note 2. “South Africa’s Burden of Disease.” Available at: www.econex.co.za
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Macroeconomic Considerations
1.5

GDP growth forecasts

In the NHI White Paper, the funding shortfall is expressed as a function of GDP growth. Three
growth scenarios are presented, namely 2%, 3.5% and 5%. It is shown that under these three
macroeconomic growth paths, the funding shortfall can range between R 27.6 billion and R 108
billion (shown graphically in the figure below).
Figure 14: Funding shortfall under different growth paths

Source: NHI White Paper (Figure 3)
Since the funding shortfall differs as the GDP growth assumptions change, we assume that in
the costing model in the NHI Green Paper and White Paper, the public health expenditure
which is used to finance the NHI is a function of GDP. This is a reasonable assumption, because
as shown earlier, the health budget has remained at a constant level of GDP over the last ten
years and the medium-term forecasts indicate that this will continue in the years ahead.
The White Paper’s main illustrative scenario assumes 3.5% annual GDP growth up to 2025/26.
This produces a funding shortfall of approximately R 72 billion. This scenario is consequently
used to illustrate potential tax policy changes. However, since more recent GDP data are
available, the scenarios should be updated to reflect these current forecasts. In what follows,
we take into account the recent downward revisions to GDP growth, which provide a more
accurate indication of the magnitude of the NHI’s funding shortfall and the commensurate
potential tax implications.
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The current South African GDP growth outlook is much weaker than supposed in the NHI White
Paper. This is evident both when considering external sources, as well as when considering the
recent GDP growth forecasts published by National Treasury in the 2016 Budget Review. In the
latest budget, they have revised their GDP growth forecasts downward when compared to the
previous growth forecasts shown in the 2015 Medium Term Budget Policy Statement (MTBPS).
The previous as well as revised real GDP growth forecasts are shown in Table 5.
Table 5: Treasury forecasted real GDP growth estimates
Growth Estimate in 2015
MTBPS

Growth Estimate in 2016
Budget Review

2015/16

1.2%

0.9%

2016/17

2.1%

1.2%

2017/18

2.7%

1.9%

2018/19

2.8%

2.5%

Source: National Treasury
From the table, it is clear that there has been a significant revision in the real GDP growth rates
assumed by Treasury over the next few years. As such, the 3.5% growth figure assumed in the
NHI seems an outdated figure, even when compared to Treasury’s own estimates. We also
obtained the latest estimates of South African real GDP growth over the medium term from
various credible sources. It is significant to note that there has recently been a downward
adjustment in these growth forecasts. For instance, the IMF adjusted its forecast of real GDP
growth from 2.1% to 1.8%, stating that South Africa’s growth would be negatively affected by
lower commodity prices and higher borrowing costs.17 Similar adjustments have been made by
the World Bank. Shown in Table 6 are the latest available growth forecasts. Note that these
forecasts are shown as year-on-year increases and are based on calendar years. As such, we
assume that the fiscal year ending in the year for which the forecasts are made to be the fiscal
year to which the forecast applies.18

17

International
Monetary
Fund.
2016.
World
Economic
Outlook:
Update.
Available
online:
http://www.imf.org/external/pubs/ft/weo/2016/update/01/pdf/0116.pdf
18
For instance, we would take the 2014 forecast of 1.5% to imply that real GDP grew by 1.5% from 2013 to 2014. As such, we
assume that the economy grew by 1.5% over the 2013/14 fiscal year (i.e. from April 2013 to March 2014).
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Table 6: Year-on-year GDP growth forecasts, 2013/14 – 2025/26
World Bank

IMF

Year

Corresponding Fiscal
Year

South Africa
Economic
Update –
January 2016

Global
Economic
Prospects –
January 2016

2014

2013/14

1.5%

1.5%

1.5%

2015

2014/15

1.3%

1.3%

1.3%

2016

2015/16

0.8%

0.7%

0.8%

2017

2016/17

1.1%

1.8%

1.5%

2018

2017/18

2019

2018/19

2.6%

2.6%

2020

2019/20

2.6%

2.6%

WEO Update
January 2016

WEO October
2015

1.6%

Average

1.6%

2020/21 – 2025/26
(Average growth
rate for previous
three years
assumed)

2.3%

Sources: IMF, World Bank
As is clear from the table, there seems to be a consensus that real GDP growth in South Africa is
expected to remain slow over the next few years. It is also interesting to note that the growth
rates shown in the table above are much closer to those shown by Treasury in the 2016 Budget
Review. We use the figures shown in the table above in our calculations. These average GDP
growth rates will enable us to adjust the NHI White Paper scenarios to reflect a more recent
and up-to-date GDP growth scenario.
1.6

NHI cost under various demand and GDP growth scenarios

Thus far we have discussed two aspects of the NHI White Paper’s financing calculations. Firstly,
the impact of increased demand and utilisation following the implementation of a
comprehensive care plan; and, secondly, the GDP growth rate scenarios used in estimating the
shortfall. In order to incorporate our discussions into the costing of the NHI, we make
adjustments to the cost estimates used in the NHI White Paper.
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Our calculations of the shortfall presume a higher annual increase in the NHI costs than those
assumed in the NHI White Paper and also an adjusted GDP growth rate up to 2025/26. The
funding requirement of the NHI in 2010/11 is provided in the White Paper (R 109.7 billion in
2010 terms). From here, the White Paper assumes that this cost will increase by 4.1% per
annum up to 2015/16, after which a growth rate of 6.7% per annum is applied until 2025/26 to
arrive at a NHI cost of R 256 billion.
Using the most up-to-date figures on public health expenditure from the 2016/17 Budget
Review, we note from the MTEF that public health expenditure will be R 126 billion in 2018/19
(in 2010 terms). In order to reach the R256 billion NHI cost in 2025/26, this figure will have to
grow by 10.6% annually (as discussed earlier in the report). This growth rate implicitly assumes
a 70% and 80% increase in outpatient and inpatient utilisation, respectively, as stated in the
NHI Green Paper.19 This increase in utilisation is compared to that of Thailand after its
implementation of UHC. However, from our earlier DALY analysis, we note that South Africa’s
burden of disease composition and magnitude is wholly different from and much more severe
than Thailand’s, which implies that there may be a much larger increase in utilisation than the
(already high) rates used in the NHI costing model. As a result, we postulate that a variety of
annual growth rates can materialise over the implementation period (from 2019/20 to
2025/26). In addition to the 10.6% growth rate that will yield R 256 billion in 2025/26, we have
assumed growth rates of 12%, 14% and 16% (scenarios named “Econex 1”, “Econex 2” and
“Econex 3”, respectively) to illustrate the impact of a higher NHI cost growth rate that may
result from increased demand and utilisation following the implementation of NHI.
We assume that public healthcare expenditure will stay constant at 3.8% of real GDP.20 In this
vein, it is stated in the White Paper21 that “…over the long run, the pace of economic growth is
an important indicator of the overall growth rate in health expenditure.” Since public
healthcare expenditure will be used to fund the NHI costs, we assume that the NHI’s financing
will be a function of GDP. Consequently, we apply the different GDP growth rates from the
White Paper as well as more up-to-date real GDP growth estimates, shown in Table 6 above.
Changing the rate of the annual cost increases as well as the GDP growth rates will therefore
provide several potential shortfalls in funding the NHI system, as shown in Table 7. Following
Table 7, we look at each scenario in more detail and also include a figure which illustrates the
shortfall between the NHI costs (under the 10.6%, 12%, 14% and 16% annual increase
scenarios) and public health expenditure, assuming that it is a function of our actual
GDP/forecast scenario.

19

NHI Green Paper, para. 121.
We calculate this as the average of health expenditure as a percentage of real GDP since 2011/12, which has consistently been
approximately 3.8%.
21
NHI White Paper, para 257.
20
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Table 7: NHI cost projections under different demand and GDP assumptions
NHI White Paper

Average
annual per
cent
increase

Baseline
public health
budget

Projected NHI
expenditure

Funding
shortfall in
2025/26 if GDP
increases by:

Cost
projection
(R ‘000s)

White Paper recalculated

Average
annual per
cent
increase

R 109,769

2010/11

Cost
projection
(R ‘000s)

Econex 1

Average
annual per
cent
increase

R 101,744

Cost
projection
(R ‘000s)

Econex 2

Average
annual per
cent
increase

R 101,744

Actual

R 121,440

Cost
projection
(R ‘000s)

Econex 3

Average
annual per
cent
increase

R 101,744

R 101,744

4.1%

R 134,324

Actual

R 121,440

2020/21

6.7%

R 185,370

10.6%
(2019/20
onwards)

R 154,427

2025/26

6.7%

R 255,815

10.6%
(2019/20
onwards)

R 255,815

12% (2019/20
onwards)

R 278,977

14%
(2019/20
onwards)

R 315,774

16%
(2019/20
onwards)

R 356,655

Actual
GDP/forecast

R 109,237

Actual
GDP/forecast

R 132,399

Actual
GDP/forecast

R 169,196

Actual
GDP/forecast

R 210,077

(2019/20
onwards)

R 121,440

(R ‘000s)

2015/16

12%

Actual

Cost
projection

14%
R 158,299

(2019/20
onwards)

Actual

R 121,440

16%
R 164,003

(2019/20
onwards)

R 169,808

2.0%

R 108,080

2.0%

R 112,359

2.0%

R 135,521

2.0%

R 172,318

2.0%

R 213,199

3.5%

R 71,914

3.5%

R 96,924

3.5%

R 120,086

3.5%

R 156,883

3.5%

R 197,764

5.0%

R 27,613

5.0%

R 80,086

5.0%

R 103,248

5.0%

R 140,045

5.0%

R 180,926

Source: NHI White Paper; Econex calculations
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Table 8: NHI cost projections under different demand and GDP assumptions – White Paper recalculated scenario
NHI White Paper

Average
annual per
cent increase

Cost
projection
(R ‘000s)

White Paper recalculated

Average annual
per cent
increase

Figure 15: Calculated funding shortfall under Econex GDP forecasts and
10.6% annual increase in NHI costs

Cost
projection
(R ‘000s)

R 300 000
Health Expenditure

Projected
NHI
expenditure

Funding
shortfall in
2025/26 if
GDP
increases
by:

R 109,769

2010/11

Medium Term Expenditure Forecast

R 101,744

2015/16

4.1%

R 134,324

Actual

2020/21

6.7%

R 185,370

10.6% (2019/20
onwards)

R 154,427

2025/26

6.7%

R 255,815

10.6% (2019/20
onwards)

R 255,815

Actual
GDP/forecasts

R 109,237

2.0%

R 112,359

R 250 000

R 121,440

R 200 000

2.0%

R 108,080

R 255 815

NHI Costs (White Paper)

10.6%
Growth

R 150 000

R 100 000

R 50 000
3.5%

R 71,914

3.5%

R 96,924

5.0%

R 27,613

5.0%

R 80,086

R0

Source: NHI White Paper; Econex calculation
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Shortfall:
R 109,237

R 146 578

2004/5
2005/6
2006/7
2007/8
2008/9
2009/10
2010/11
2011/12
2012/13
2013/14
2014/15
2015/16
2016/17
2017/18
2018/19
2019/20
2020/21
2021/22
2022/23
2023/24
2024/25
2025/26

Baseline
public
health
budget

Table 9: NHI cost projections under different demand and GDP assumptions – Econex 1 scenario

(R ‘000s)

R 101,744

R 134,324

Actual

R 121,440

R 158,299

2020/21

6.7%

R 185,370

12% (2019/20
onwards)

2025/26

6.7%

R 255,815

12% (2019/20
onwards)

R 278,977

Actual
GDP/forecasts

R 132,399

R 300 000
Health Expenditure
Medium Term Expenditure Forecast
NHI Costs (White Paper)
Econex 1
Forecasted Health Expenditure (Econex GDP Forecasts)

R 250 000

R 278 977
R 255 815

Shortfall:
R 132,399

12%
Growth

R 200 000

R 150 000

R 146 578

R 100 000

Source: NHI White Paper; Econex calculation
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2025/26

2024/25

2023/24

2022/23

2021/22

2020/21

R 103,248

2019/20

5.0%

2018/19

R 27,613

2017/18

5.0%

2016/17

R 120,086

2015/16

3.5%

2014/15

R 71,914

2013/14

3.5%

R0
2012/13

R 135,521

2011/12

2.0%

2010/11

R 108,080

2008/9

2.0%

R 50 000

2009/10

Funding
shortfall in
2025/26 if
GDP
increases
by:

4.1%

Cost
projection

2007/8

Projected
NHI
expenditure

R 109,769

2010/11

2015/16

(R ‘000s)

Average annual
per cent
increase

2006/7

Baseline
public
health
budget

Cost
projection

Figure 16: Calculated funding shortfall under Econex GDP forecasts and
12% annual increase in NHI costs

2005/6

Average
annual per
cent increase

Econex 1

2004/5

NHI White Paper

Table 10: NHI cost projections under different demand and GDP assumptions – Econex 2 scenario
NHI White Paper

Average
annual per
cent increase

Baseline
public
health
budget

Cost
projection
(R ‘000s)

Econex 2

Average annual
per cent
increase

Figure 17: Calculated funding shortfall under Econex GDP forecasts and
14% annual increase in NHI costs

Cost
projection
(R ‘000s)

R 350 000
R 109,769

2010/11

R 101,744

Medium Term Expenditure Forecast
R 300 000

2015/16

4.1%

R 134,324

Actual

2020/21

R 185,370

14% (2019/20
onwards)

R 255,815

14% (2019/20
onwards)

R 164,003

14%
Growth

R 255 815
Shortfall:
R 169,196

R 200 000
6.7%

R 315,774

R 150 000

Actual
GDP/forecasts

R 169,196

R 146 578

R 100 000

2.0%

R 108,080

2.0%

R 172,318

3.5%

R 71,914

3.5%

R 156,883

R 50 000

R0
5.0%

R 27,613

5.0%

2004/5
2005/6
2006/7
2007/8
2008/9
2009/10
2010/11
2011/12
2012/13
2013/14
2014/15
2015/16
2016/17
2017/18
2018/19
2019/20
2020/21
2021/22
2022/23
2023/24
2024/25
2025/26

2025/26

Funding
shortfall in
2025/26 if
GDP
increases
by:

6.7%

R 315 774

NHI Costs (White Paper)

R 121,440

R 250 000
Projected
NHI
expenditure

Health Expenditure

R 140,045

Source: NHI White Paper; Econex calculation
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Table 11: NHI cost projections under different demand and GDP assumptions – Econex 3 scenario

(R ‘000s)

R 400 000
Health Expenditure
Medium Term Expenditure Forecast
NHI Costs (White Paper)
Econex 3
Forecasted Health Expenditure (Econex GDP Forecasts)

R 350 000

R 300 000

16%
Growth

R 250 000
2015/16

4.1%

R 134,324

Actual

R 121,440

2020/21

6.7%

R 185,370

16% (2019/20
onwards)

R 169,808

16% (2019/20
onwards)

R 356,655

Actual
GDP/forecasts

R 210,077

R 150 000

R 146 578

R 100 000

Source: NHI White Paper; Econex calculation
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2025/26

2024/25

2023/24

2019/20

R 180,926

2018/19

5.0%

2017/18

R 27,613

2016/17

5.0%

2015/16

R 197,764

2014/15

3.5%

2013/14

R 71,914

2012/13

3.5%

R0
2011/12

R 213,199

2010/11

2.0%

2008/9

R 108,080

2009/10

2.0%

R 50 000

2007/8

R 255,815

Shortfall:
R 210,077

R 200 000

2006/7

6.7%

R 356 655

R 255 815

R 101,744

2022/23

R 109,769

2010/11

2025/26

Funding
shortfall in
2025/26 if
GDP
increases
by:

Cost
projection

2005/6

Projected
NHI
expenditure

(R ‘000s)

Average annual
per cent
increase

2004/5

Baseline
public
health
budget

Cost
projection

Figure 18: Calculated funding shortfall under Econex GDP forecasts and
16% annual increase in NHI costs

2021/22

Average
annual per
cent increase

Econex 3

2020/21

NHI White Paper

Assuming that growth follows the actual GDP/forecasts scenario (Table 8), public health
expenditure will be R 147 billion (without NHI implementation). Therefore, the NHI cost in
2025/26 of R 256 billion will result in a shortfall of R 109 billion. For a 12% annual increase in
NHI costs, the final cost amounts to R 279 billion, yielding a funding shortfall of
approximately R 132 billion. Under the 14% annual increase in NHI costs, the final cost
amounts to R 316 billion which will result in a R 169 billion shortfall. Lastly, for a 16% annual
increase in NHI costs, the final cost amounts to R 357 billion, which implies that there will be
a funding shortfall of approximately R 210 billion.
We note that the actual GDP/forecasts growth scenario is more in line with the 2% scenario
shown in the White Paper and not the 3.5% scenario which is used as the illustrative
scenario. Although the model is based on assumptions that the costs may increase at a
higher rate than proposed in the NHI White Paper, we find that South Africa’s unique
burden of disease and the heavily constrained supply of healthcare resources (discussed in
section 0) may bring the additional scenarios to fruition, which implies that the funding
shortfall may be larger than proposed in the White Paper.
According to the White Paper, the NHI will be funded by general tax revenue and
mandatory NHI contributions, although the exact mixture and amounts are yet to be
finalised. In the next section, we examine some of the fiscal requirements that may result
from the implementation of the NHI system.
1.7

Fiscal requirements

The shortfall in funding the NHI system will have to be financed from other revenue sources
and/or government departments. The subsections that follow will discuss this funding
requirement as well as the potential implications for the national budget and tax policy. The
consolidated South Africa tax revenue for all spheres of government (national, provincial
and local government) was estimated to be 26.3% of GDP, or R 1,069,700 million in
2015/16. This figure has been relatively consistent over time. Consequently, given
Treasury’s and Econex’s estimates, we find the following:
•

•

•

If the final figure for the NHI (based on the GDP growth forecast shown in Table 6) of
6.56% of GDP is compared to the current health budget of 4.1% (estimated by
Treasury), this implies that an additional 2.46% will have to originate from tax
sources.
If the final figure for the NHI (based on the GDP growth forecast shown in Table 6) of
6.56% of GDP is compared to the current health budget of 3.76% (estimated by
Econex), this implies that an additional 2.66% will have to originate from tax sources.
In other words, tax revenue would have to increase by more or less 10% (based on
either the Treasury or Econex estimate).
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Figure 19 shows how the size of the NHI in 2025/26 compares to the current budget tax
revenue, both in 2010 terms.
Figure 19: NHI relative to current budgeted tax revenue items in real 2010 terms, R millions
R 900 000
R 800 000
R 700 000
R 600 000
R 500 000
R 400 000

Other
R 160 501

VAT
R 211 873

Corporate income tax
R 144 012

R 300 000
R 200 000
R 100 000

Personal income tax
R 298 691

R 255 815

R0
Tax income (2015/16)
(Constant 2010 terms)

NHI 2025/26

Source: National Department of Health, South African Revenue Services, StatsSA, Econex
calculations
As is clear from the figure, the total amount required to fund the NHI in 2025/26 is almost
as large as the estimated total revenue generated from personal income tax (0.9 times) in
the 2015/16 fiscal year and is larger than any of the other tax income categories. For
example, it is 1.7 times larger than corporate income tax, 1.2 times larger than VAT and 5.1
times larger than other tax income categories.
As noted in the NHI White Paper, there will be a funding shortfall of R 108,080 million in
2025/26 if GDP is assumed to grow by 2% per year. To put this in perspective, consider
Figure 20 which shows this shortfall alone as a percentage of the different tax revenue
categories.

44

Figure 20: NHI Shortfall of R 108,080 million (under 2% GDP growth) as percentage of tax
revenue in the 2015/16 budget (2010 terms)
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80%
70%
60%

51%

50%
36%

40%
30%
20%

13%

10%
0%
Personal income tax

Corporate income tax

VAT

Total tax revenue

Source: National Department of Health, South African Revenue Services, StatsSA, Econex
calculations
The funding shortfall in 2025/26 (expressed in 2010 terms), assuming a growth rate of 2%
per annum, would equal more than a third of tax revenue generated from personal income
tax, 75% of corporate income tax or 51% of VAT. In total, the funding shortfall under this
scenario is projected to be 13% of total tax revenue generated in the 2015/16 fiscal year.
Figure 21 shows how this funding shortfall compares to spending on other categories in the
2015/16 budget.
Figure 21: NHI Shortfall of R 108,080 million (under 2% GDP growth) as percentage of
spending on other categories in the 2015/16 budget (in real 2010 terms)
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Source: National Treasury
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Health

Social Protection

Total budget

The funding shortfall in 2025/26, under the 2% growth rate scenario, would be almost 90%
of the current estimated spending on health for the 2015/16 fiscal year. The shortfall would
equal roughly 10% of total estimated expenditure in the 2015/16 budget.
1.8

Summary

It is clear from this section, that GDP growth rates have to be adjusted downwards, and that
the White Paper primary assumption of 3.5% growth is not realistic. Combining lower
expected growth rates with increased demand (due to pent-up demand, insurance-induced
demand and burden of disease), we modelled the growth rate currently assumed in the
health budget (10.8%) as well as increases of 12%, 14% and 16%. These assumptions all
yield larger shortfalls than those estimated in the White Paper. Putting the shortfall into
perspective, one can see that the amounts are large, with a shortfall of up to R210 billion.

Supply constraints
The simulations in the previous section do not take supply constraints into account. Given
the substantial anticipated increase in the demand for visits to doctors and specialists and
the constraints relating to these and other resources, it is unlikely that the South African
system will be able to meet this increased demand. Unless the National Health Insurance
Authority devises a careful and thorough strategy to ration and manage demand, the NHI
could increase the strain on the health system further, which could spark a plethora of
perverse unintended consequences in terms of access and service delivery. As it stands, one
of the key features of the NHI is financial risk protection, which states that “NHI will ensure
that individuals and households do not suffer financial hardship and/or are not deterred
from accessing and utilising needed health services. It involves eliminating various forms of
direct payments such as user charges, co-payments and direct out-of-pocket payments to
accredited health service providers.”22 This implies that there is currently no rationing
strategy in place.
In this section, we deal with supply-side issues in healthcare and the extent to which supply
can react to expanded demand. There seems to be a widely held assumption that private
healthcare providers (both doctors and hospitals) have excess capacity. However, such an
assumption should be examined in more detail. In the subsections that follow, we evaluate
the private and public sectors in order to form a general picture of the entire healthcare
system’s supply constraints.
1.9

Hospitals

Here we look at the number of available hospital beds and the occupancy rates in both the
private and public sectors. The complete picture is then compared internationally, to
22

NHI White Paper, para. 52 (iv).
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determine if South Africa’s supply constraint is similar to other countries. This may enable
us to determine whether or not it is useful to compare South Africa’s move towards UHC
with the experience of other countries.
1.9.1

Hospital beds

The figure below shows how the number of hospital beds in South Africa has changed since
1976. Importantly, although the total number of hospital beds was at a high in 1996, it
stood at approximately the same level in 2014 as in 1976.23 Additionally, we note that the
composition has changed over time, with private hospitals continually contributing more
beds.
Figure 22: Private and public sector beds, 1976-2012
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Source: Van den Heever (2010); Health Systems Trust; Annual statements of private
hospitals, Econex Market Concentration trends in the Private Healthcare Industry,
Occasional Note, March 2014
From these figures, we note that although the total number of beds has stayed relatively
constant over time, the private sector has managed to grow its bed numbers24, while the
public sector’s beds has decreased over the same period25. In 2012 there were 87,141 beds
in the public sector and 34,600 in the private sector, a total of 121,741 beds countrywide.

23

2014 is the most recent year for which we have data on both the private and public hospital beds.
For the private sector, we only include hospital bed numbers up to 2012, since this is the most up to date verified number we
have at our disposal. We note that from HASA’s own data, there were 30,636 private hospital beds in 2016. However, it was
communicated that this may not be a comprehensive list, and thus we are not able to verify this number.
25
For the public sector hospital beds, we only have data available for 2010 (88,920 beds) and 2014 (85,362 beds). Therefore,
to arrive at 2011 and 2012 values, we used linear interpolation.
24
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1.9.2

Occupancy rates

When interpreting occupancy rates/levels, there are many factors to keep in mind. Firstly, a
100% occupancy rate is neither practical nor possible. All hospitals require vacant beds at all
times in order to accommodate emergency admissions. Furthermore, quoted occupancy
rates are calculated as an average which included periods of abnormally low occupancy
(such as weekends and holiday seasons). High occupancy rates (of over 80%) place
significant strain on the hospital support services (cleaning, linen, catering, administration
and security) and increases the pressure on nursing staff and patient care, resulting in a
relative or absolute decline in staff to patient ratios. In addition, it has been suggested in the
literature that occupancy levels approaching 90% increase the risk of adverse events (such
as skin lesions, falls, medication errors and others). A further major concern at high
occupancy levels is infection control.26 These risks to clinical quality have added financial
implications as well.
It should also be kept in mind that occupancy rates are expressed as a percentage of
registered beds, but occupancy can never exceed the number of operational beds (which
often is less than total registered beds). Additionally, higher occupancy rates are specifically
constraining given the current shortage of medical professionals (see section 1.10).27
The 2009 Private Hospital Review indicates that the average hospital occupancy across the
industry, calculated as the ratio of bed days used to bed days available, was 65.5% in 2008.28
In more recent years, this rate has been somewhat higher with the occupancy ratio of the
three largest hospital groups in South Africa (Life, Netcare and Mediclinic) all exceeding 70%
(when only considering Netcare’s full-week rate), as seen in Figure 23.
Figure 23: Occupancy rates in the private sector, 2013 – 2015
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HASA. (2009). Private Hospital Review 2009.
HASA. (2008). Private Hospital Review 2008: Examination of factors impacting on private hospitals.
As mentioned in Econex Health Reform note 4, these figures include weekends and public holidays (i.e. occupancy ratios are
calculated over all days of the year) and are based on licensed beds, not actual beds.
27
28
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According to a study conducted by Childs29, the distribution of hospital occupancy across all
private hospitals is key to determining available occupancy. Distribution of occupancy refers
to the probability of a hospital being occupied at a certain level. For instance, modelling
South Africa’s private hospital occupancy in 2007, Childs finds that there is a 20.1%
probability to find a hospital 60-69% full of patients on any given day, and a 3.4% chance of
finding it 100% occupied.
Based on Childs’ model (see Table 12), increasing overall 2007 private hospital industry
occupancy levels by 20% will increase the chances of finding a hospital operating at
maximum capacity (over 80% full) to 41% (top right cell in the table). The model further
indicates that there will be a 15% probability of a hospital being 100% full, i.e. 3 out of every
20 people will arrive at a hospital with no beds available (bottom right cell in the table). As
aggregate occupancy increases over the years, these effects will become worse.
Table 12: Probability of arriving at a hospital with occupancy over 80%, 90% and 100% of 2007
registered beds under different private hospital industry occupancy
Occupancy scenarios
Probability
Base (62%)

Base + 5%

Base + 10%

Base + 15%

Base + 20%

Over 80%

18%

24%

30%

35%

41%

Over 90%

8%

12%

12%

21%

26%

100%

3%

5%

5%

11%

15%

Source: Childs (2009)
As mentioned above, the implementation of the NHI will result in a large inflow of newly
insured patients, which will put further strain on the already high occupancy rates in the
private sector. Especially since a similar trend is observed for public sector occupancy rates
(see Figure 24 below).
Figure 24: Inpatient bed utilisation rate – total, 2003-2014
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Childs, B. (2009). Quantifying the Potential Capacity in the Private Hospital Sector to Absorb an Influx of Newly Covered
Patients, Chapter 3 in The Private Hospital Review
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More specifically, we note that the total inpatient bed utilisation rate in the public sector
has increased from an average of 68% in 2003 to 72% in 2014. If the number of total
hospital beds in the country is not increased sufficiently, it will be very difficult for both the
public and private hospitals to function optimally when occupancy rates increase as
expected with introduction of the NHI.
1.9.3

International comparison

Looking at the number of available hospital beds in South Africa (private and public
combined), we found that there were 121,741 beds in total. If we consider this number
relative to South Africa’s more or less 52.3 million30 residents in 2012, we find that there are
2.3 beds per 1,000 of the population. These figures are comparable to those calculated in
Econex’s Health Reform Note 4. The figure below compares this number to other countries.
It is evident that South Africa has significantly fewer beds per 1,000 of the population.
Figure 25: Hospital beds per 1,000 of the population, 2013 (or most recent available year)
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From this figure, we note that according to international standards, South Africa has a
relatively low number of hospital beds imposing a significant constraint on service delivery.
As noted earlier, the total number of hospital beds is currently at the same level as in 1976.
Given that this has been outpaced by population growth and the increasing burden of
disease, stagnant growth in the total number of hospital beds places pressure on the
occupancy rates which are already at high levels in both the private and public sector, as
discussed earlier in this section.
Importantly, this estimate would be even lower without the beds in the private sector,
which has been increasing over time. The private sector’s hospital beds therefore acts to
lessen the load on the public sector’s beds, which has seen a consistent decrease since
1976. In the face of this total shortage of hospital beds, we note that this will only be
exacerbated following the demand increase that will necessarily occur following the
implementation of the NHI system.
1.10 Doctors
In addition to the shortage of beds and the increasing occupancy rates, South Africa has an
acute shortage of qualified medical professionals, specifically general practitioners, medical
specialists and nurses. The total numbers of these professionals are shown in Table 13 for
the private and public sectors (filled posts) as well as the combined total. The last row in the
table looks at the number of respective medical professionals per 100,000 of the total South
African population.
Table 13: Number of medical professionals working in the private and public sectors by
profession, 2014
General
Practitioners

Medical
Specialists

Total doctors

Total Nurses

Private

8 234

7 418

15 652

89 328

Public

14 097

4 920

19 017

132 430

Total in SA

22 331

12 338

34 669

221 758

41

23

64

410

Sector

Per 100,000 of the
total population

Source: Econex calculations using data provided by private medical scheme administrators
and Persal data
The table shows that there were 22,331 GPs, 12,338 medical specialists and an estimated
221,758 nurses working in South Africa in 2014. Looking at these numbers per 100,000 of
the population shows that there were 41 GPs, 23 medical specialists (in total, 64 doctors)
and 410 nurses per 100,000 of the population in 2014.
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Figure 26 shows how these figures compare to international standards. It is based on
previous work by Econex for the 2014 HASA Conference.31 From this comparison, we note
that South Africa is significantly supply constrained compared to its peer countries. More
specifically, while South Africa has 64 doctors per 100,000 of the total population, countries
such as Brazil, Russia, China and OECD countries do not have similar supply constraints in
terms of human resources.
Figure 26: All physicians per 100,000 of the population, 2014
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From the figure, we note that South Africa’s ratio of physicians per 100,000 of the
population is low compared to other countries and regions. However, Figure 27 shows that
South Africa fares better internationally in terms of nursing staff per 100,000 of the
population.

31

Different countries have different definitions and include various categories (i.e. registrars; certified; self-reported; foreigners).
In addition, training requirements differ, data per specialty are scarce and/or out-dated and the health systems differ.
Consequently, the international comparison is for a catch-all category called “All physicians”.
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Figure 27: Nurses per 100,000 of the population, 2014
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Although the ratios quoted here are representative of the country as a whole, geographical
disparities imply that the ratios may look very different between the various provinces, as
seen in Figure 28 and Figure 29 below. These figures show the number of doctors and
specialists per 100,000 (as adapted from the 2014/15 SA Health Review) and of the
uninsured population (non-members) in 2014 per province in South Africa, respectively.
Although we only have public sector data available for the provincial comparison, we note
that adding the private sector data would exacerbate the disparities between the provinces,
since private sector medical practitioners and medical specialists are more prevalent in and
around the country’s economic hubs (i.e. Johannesburg, Cape Town, Durban, etc.) where
most of the medical scheme beneficiaries also reside.
Figure 28: Medical practitioners in the public sector per 100,000 of the uninsured population,
2014
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Figure 29: Medical specialists in the public sector per 100,000 of the uninsured population,
2014
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Given the geographic disparities illustrated by the public sector ratios, one can assume that
the aggregate ratios (including the private sector distributions) are worse in some of the less
populated regions of the country. In addition to these supply constraints (which are worse
in some areas than others), the utilisation of benefits that would be available under an NHI
type system should be considered carefully. I.e. the rationing of services and limited
resources need to be considered carefully.
The shortage of doctors is even more pronounced when looking at the vacancy rates in the
public health sector, which is illustrated in Figure 30. It shows the proportion of posts in the
public sector which were filled and vacant in 2014.
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Figure 30: Proportion of filled and vacant posts in the public sector, 2014
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The figure shows that the vacancy rate for GPs and specialists was 17% in 2014, while the
vacancy rate for all nurses (RNs, ENs and ENAs) was 14% in 2014.
1.10.1

Summary

Our analysis shows that South Africa faces a significant supply constraint. Internationally,
South Africa’s hospital bed availability is far lower than that of its peer countries. This
situation has resulted from stagnant growth in hospital beds since 1976, which has
ultimately contributed to more pressure on rising occupancy rates. This supply constraint
also holds for human resources. The availability of physicians per 100,000 of the population
shows that South Africa fares poorly against other countries/regions. Although this is less
problematic for nursing, South Africa still performs poorly by international standards. In
addition, the provincial distribution of the public health sector’s human resources indicates
that there is a maldistribution of medical professionals which exacerbates the supply
constraints in rural areas.
It is important to note that the implementation of a NHI plan will have to overcome all of
these supply constraints, in addition to the significant increase in demand that will
materialise as a result of South Africa’s rising disease burden. Ultimately, this will translate
into added financial pressure.

Conclusion
The aim of this report was to assess the validity of the NHI cost projections, as well as the
underlying assumptions informing costings, as included in the NHI White Paper. First these
projections were presented in the context of the current health budget, finding that the NHI
White Paper’s expenditure estimates are not in line with the National Treasury’s most
recent estimates for health expenditure in the next two to three years. It was also found
that the annual increases in the public health budget, as assumed in the White Paper, are
not sufficient and that the health budget will have to grow with more than 10% annually
from 2019 until 2026 to reach the estimated R255 billion NHI spending in that year (total
health budget). The conclusion reached was that, given low expected GDP growth rates
coupled with increased demand and severe supply side constraints, the NHI costs as
estimated in the White Paper are not realistic and will require large increases in the health
budget.
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Appendix A: Evidence of Demand Increases
Insurance-induced demand
Given certain demand side barriers, one can ask what will happen if people are fully insured
against healthcare expenditures. For consumers health insurance turns unpredictable health
expenditures into predictable insurance payments. However, not everyone can afford to
purchase health insurance and various factors that play a role in the decision to purchase
health insurance are discussed in the literature. These are e.g. access to healthcare services,
quality of services in healthcare centres, healthcare expenditures, households’ or
individuals’ income levels, education levels, age, family size, and the number of adults in
households.32 Other factors that could be important are geographic factors, such as whether
the household is urban or rural, housing conditions, ownership of a private vehicle, as well
as health status, amongst others. These factors usually mean that not all people will have
health insurance (it will be shown below that in South Africa currently only 16.3% of the
population are covered by medical schemes). However, under the NHI, it is envisaged that
there will be universal coverage, i.e. all South Africans will have medical insurance,
regardless of whether they pay for it or whether they qualify for free coverage. The question
that needs to be addressed is how the demand for healthcare will change under the NHI,
and whether the whole population is automatically insured against the majority of healthrelated costs.
One way to answer the question of how the demand for healthcare differs between insured
and uninsured people, is by looking at the literature on this aspect. When one considers the
determinants of the demand for health insurance, then it is clear that people who expect to
demand more services have a clear incentive to obtain medical insurance. One important
example of a natural experiment to determine the demand for healthcare when insured is
the ‘RAND Health Insurance Experiment’ (HIE) which was conducted in the USA between
1971 and 1982.33 Although this experiment was conducted a few decades ago, the HIE
remains an important long-term, experimental study on cost sharing and the results are still
referred to in the more recent literature. This study made a significant contribution to what
we know about the demand for healthcare when insured or not. In the RAND experiment,
families were provided with different levels of insurance in terms of co-insurance rates
(percentage paid out-of-pocket), and an upper limit on annual out-of-pocket expenses. Coinsurance rates were either 0%, 25%, 50% or 95% and the upper limit on annual out-ofpocket expenses were 5%, 10% or 15% of family income, up to a maximum of $1000. The
study found a positive relationship between the level of co-insurance (free) and doctor visits

32

Vera-Hernandez, M., 2003. Structural estimation of a principal-agent model: moral hazards in medical insurance, RAND
Journal of Economics, Vol. 34, No.4, pp. 670-693.
To indicate the size of this experiment, consider the fact that the cost was more than $80 million at the time (1974).
Participants in the study did not pay any insurance premium. RAND recruited 2 750 families encompassing more than 7 700
individuals. Families participated in the experiment for 3-5 years.
33
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and hospital admissions and overall expenses. In a later article by Vera-Hernandez (2003)34,
the RAND dataset was analysed using a panel dataset. The analysis by Vera-Hernandez
confirms the earlier findings, i.e. that “those who enjoy a zero co-payment rate seek care
more often than those who face cost-sharing contracts”.35 In another study, Newhouse et
al. (1993) also looked at other characteristics of participants in the RAND experiment and
tried to find differences between users of the free care and other plans, looking at 20
different variables. The only characteristic that turned out to be significant was gender. The
results are conclusive on the relationship between healthcare demand and insurance.
Results from Vera-Hernandez show how frequency of episodes treated varies with copayment rates. These results confirm the earlier results reported by Manning et al. (based
on the same RAND experiment). The data also indicate that there is a higher frequency of
face-to-face visits when there is no co-payment (4.55 visits per capita p.a.) than when there
is a 95% co-payment (2.73 visits per capita p.a.). Total expenses are also more, although this
is a reflection of the higher frequency. These results from the literature are hardly
surprising. However they have important implications for a NHI that will provide cover with
zero co-payments. The results from Vera-Hernandez and Manning et al. show that a 0% copayment option resulted in significantly more face-to-face visits, admissions and total
expenses as these people generally seek more care than those facing higher co-payments.
In 2008, a similar experiment was conducted in the United States. The Oregon Medicaid
health experiment looked at the effects of the Medicaid expansion in the state of Oregon.
This expansion was based on lottery drawings from a waiting list. The people selected in the
lottery were classified as the treatment group, while others on the waiting list were
classified as the control group. The results of the study show a clear increase in the
utilisation of healthcare services. People associated with Medicaid coverage made more
frequent use of hospital admissions, prescription drug use and outpatient visits. In addition,
they experienced a 30% increase in the likelihood of having a hospital admission, a 15%
increase in the likelihood of taking prescription drugs and a 35% increase in the likelihood of
having an outpatient visit. There was also an increase in the likelihood of receiving
preventative care, which included a 60% increase in mammograms within one year for
women over 40 years old.36
Another example is that of the implementation of universal health insurance in Taiwan in
1995. A study37 conducted by examining the utilisation behaviour of 1,021 randomly
selected Taiwanese adults, reported that there was an increase in utilisation by the newly
insured. The study found that after the introduction of universal health insurance, the newly
insured consumed more than twice the number of outpatient physician visits (0.21 vs. 0.11)
34

Vera-Hernandez, M., 2003. “Structural estimation of a principal-agent model: moral hazards in medical insurance,” RAND
Journal of Economics, Vol. 34, No.4, pp. 670-693.
35
Ibid.
36
Finkelstein, et al. 2011. The Oregon Health Insurance Experiment: Evidence from the First Year. NBER Working Paper
Series No. 17190: 1-58.
37
Cheng,S. & Chaing, T., 1997. “The Effect of Universal Health Insurance on Health Care Utilisation in Taiwan,” JAMA, July 9,
Vol.276, No.2

57

than before, bringing them to the same level of healthcare utilisation as the previously
insured group. The study concluded that, “The universal health insurance removed some
barriers to healthcare for those newly ensured.”38 It is therefore expected that the
implementation of NHI will also have the effect of increasing utilisation in South Africa.
Evidence of pent-up demand
Another way of looking at the issue of access and utilisation, is to look at what happened to
the demand for healthcare in one specific case when the price constraint was eliminated. In
1994 a new policy was implemented in South Africa where free healthcare was made
available to pregnant women and children under six. This can therefore be considered a
natural experiment that can give some indication of changes in demand when services are
free (the same as fully insured or zero co-payments). A study by McCoy39 collected data
from the records of hospitals and clinics in twelve sites in four provinces for the period
January 1993 to July 1995 in order to analyse utilisation before and after implementation of
this policy. This study found that utilisation has increased, e.g. in the Free State, visits by
pregnant women and children under six rose by 51% and 198% respectively. In the Western
Cape, it was found that district surgeon utilisation by pregnant women and children under
six increased by 659% and 300%, respectively. There was also an increase in the number of
antenatal visits, with women also starting to attend antenatal care earlier in pregnancy than
before the implementation of the policy.
Interestingly, this study also reported an increased tendency for patients to use hospitals
rather than clinics. One of the reasons cited was inadequate levels of service at clinics due
to lack of staff and equipment and that this was prompting patients to bypass clinics and
rather visit hospitals. Other reasons cited as barriers to the use of primary healthcare
facilities were “long queues, the attitude of staff and lack of medicine.”40
Another indication of pent-up demand is the difference in utilisation ratios of GPs in the
private and public sectors. In Econex’s 2009 report, it was explained that GP visits in the
private sector are on average 3.5 per person p.a. while the corresponding figure is between
2.1 and 2.3 for people in the public sector. When estimating the resource requirements, it
may therefore be assumed that the demand in the public sector will rise to the same levels
than that in the private sector.
In order to better illustrate the potential increased demand and utilisation following the
implementation of universal health coverage, we present several case studies that
showcase the experiences of other countries.
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Ibid.
McCoy, D. 1996. “Free Health Care Policies for Pregnant Women and Children Under Six in South Africa: An Impact
Assessment.” Health Systems Trust: Durban.
40
Ibid.
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Case studies of demand and cost increases
Thailand
Thailand introduced the Universal Coverage Scheme (UCS) in 2001, covering 95.5% of the
population by 2004. Its alternative name – the 30 Baht Scheme – refers to the maximum of
30 baht co-payment by members for services included in the defined benefit package.
However, less than 2% of the scheme’s funding comes from co-payments. The government
pays healthcare facilities a fixed amount per person signed up, funded by general taxes.41
Government expenditure on health showed a marked increase after the implementation of
UCS, increasing from 84.5 billion baht in 2001 to 116.3 billion baht in 2002. Expenditure
increase annually to reach 247.7 billion baht in 2008 – a 76% real increase from 2002. Figure
31 shows the total per capita health expenditure, expressed in terms of 2005 US$ prices,
adjusted for purchasing power parity (PPP).42,43 This increase is attributed to the rising cost
of production and increased utilisation of health services.44 The effect of UCS on utilisation
is clearly seen when comparing the number of outpatients and number of outpatient visits
for 2001 to that of 2002: the number of outpatients more than doubled from 18 million to
40 million, while the number of outpatient visits almost doubled from 52.7 million to 99.4
million. Both of these again decreased in 2003 due to long waiting times and a decline in
service quality.45
Figure 31: Thailand health expenditure, 2005 US$ prices, adjusted for PPP
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Hughes, D. & Leethongdee, S., 2007. Universal coverage in the land of smiles: lessons from Thailand’s 30 Baht health
reforms. Health Affairs, Vol.26, No.4, pp.999-1008 (p.1000)
Purchasing power parity refers to the rates of currency conversion that ensure an identical good or service has the same
price in different countries when expressed in the same currency – money has the same purchasing power in all the countries.
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Mexico
In 2003 Mexico’s Seguro Popular (SP) was rolled out gradually from 2001 to 2005. It is
available to all citizens that are not employed in the formal sector, but enrolment is
voluntary. SP therefore specifically targeted poor families, previously uninsured, to reach
the goal of universal health coverage. It operates alongside mainly the Mexican Social
Insurance Institute and Government Workers’ Social Security and Services Institute for
those working in the formal sector.46
SP is funded mainly by federal contributions, with complementary contributions by states
and small premiums by beneficiaries based on a means-tested sliding scale. In 2006 and
2007, 75% of funds available to SP was federal contributions, about 24% were state
contributions and 0.6% came from beneficiaries’ contributions.47 Federal contributions are
based on the number of individuals enrolled. The budget of the Ministry of Health, which is
responsible for SP, increased by 72.5% in real terms over the period 2000 to 2006. The
proportion of the Ministry of Health’s budget allocated to healthcare infrastructure also
increased from 3.8% to 9.1% between 2000 and 2006. The increase in total healthcare
expenditure is mainly due to the increased public spending, although part of it can be
attributed to the change in the burden of disease, with the prevalence of more costly noncommunicable diseases increasing.48 Figure 32 illustrates the total per capita health
expenditure, expressed in constant 2005 US dollars and adjusted for PPP.
Figure 32: Mexico health expenditure, 2005 US$ prices, adjusted for PPP
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A national survey in 2006 indicated that individuals that are enrolled have a higher
probability of visiting a healthcare facility and using hospitals for electives surgeries.49
Turkey
Turkey’s Health Transformation Program (HTP) was instituted in 2003, followed by the
consolidation of five health insurance schemes to form the General Health Insurance
Scheme (GHIS) in 2006.50 Membership of the GHIS is compulsory. It is predominantly funded
by earmarked payroll taxes, while healthcare for the non-paying portion of the population is
funded by tax revenue.51 The strong economic growth Turkey experienced between 2005
and 2008, leading to higher employment, increased health insurance coverage and a larger
amount of premium revenue, was therefore an important factor in government’s ability to
fund healthcare. Health expenditure increased substantially following the start of the HTP,
with government funding of healthcare expenditure increasing at average annual rate of
9.1% for the period 2000 to 2008. Public sector investment in health infrastructure also
increased (in nominal terms) from 603 million Turkish lira to 5.4 billion Turkish lira over the
same period. The government encouraged private sector investment in health, resulting in
an increase from 100 million Turkish lira invested by the private sector in 2000 to 1.3 billion
Turkish lira in 2008 (in nominal terms).52 Figure 33 illustrates the total amount per capita
spent on healthcare in terms of constant US dollars (2005 prices) adjusted for purchasing
power parity (PPP).
Figure 33: Turkey health expenditure, 2005 US$ prices, adjusted for PPP
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Part of the increase in the costs stems from the increased utilisation of services: the number
of primary care visits increased from 74.8 million in 2002 to 244.3 million in 2011, while
hospital visits increased from 124.3 million to 337.8 million over the same period. The
utilisation of maternal and child health services also increased significantly over the period
2003 to 2008, especially by the socioeconomically disadvantaged population and those in
rural areas.53 However, the government put in place demand restrictions and co-payments
on medication and outpatient visits to hospitals following 2009’s economic slowdown and
resulting decreased tax revenues due to the global finance crisis.54
Brazil
In 1988 Brazil introduced its Unified Health System (Sistema Único de Saúde – SUS),
providing free primary, secondary and tertiary health care to all citizens.55 The Family Health
Plan (Programa Saúde da Família – PSF) was added in 1994 to increase access to primary
healthcare. The health system is made up of this public subsector along with the private and
private health insurance subsectors.56 This parallel health system has resulted in double
coverage, with individuals with private health insurance also being eligible to use free public
care.57
The SUS is funded by tax revenues from levies on financial transactions, income, sales of
goods and services, among others, and social contributions from the federal, state and
municipal budgets.58 In 2003 public spending made up 45.3% of total healthcare
expenditure.59 The SUS has been underfinanced, and a social contribution specifically to
fund healthcare was instated in 1997.60 However, the health sector did not receive the full
revenue: in 2006, for example, only 40% of income went to the health sector. This
contribution was repealed in 2007. A study of the proportion of women receiving antenatal
care in two urban areas indicated that of those exclusively making use of public financing 3%
did not receive any antenatal care in 1982 (before the implementation of SUS), compared to
2.2% in 2004. For the lowest income group, the proportion not receiving healthcare
dropped from 13% in 1982 to 9.9% in 1993 and 3.3% in 2004.61
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EXECUTIVE SUMMARY
The purpose of this submission is to address the legal issues that arise in respect of the
contents of the White Paper on National Health Insurance ("NHI") published under
Government Notice No. 123 in Government Gazette 39506 dated 11 December 2015 ("the
White Paper"). HASA requests that it be read together with our substantive submission,
together with our call for a process of pragmatic and beneficial collaboration and
engagement.
The White Paper in its current form in our respectful opinion contains both procedural and
substantive deficiencies, which we will attempt to address in detail in the body of this legal
submission. Those deficiencies that are with respect material, and should not be
understated. For this reason HASA together with its legal advisors, have erred on the side of
detailed commentary and referenced potential constitutional, administrative and other
legal concerns. Our concern is that the NHI in its current formulation, and following the
existing process of consultation, would likely not survive constitutional challenge.
In so far as the procedural deficiencies are concerned, the White Paper lacks the necessary
detail to enable interested parties meaningfully to comment on the White Paper.
Notwithstanding the aforegoing, HASA has endeavoured to comment, as far as possible, on
the salient aspects of the proposed NHI. However, as the White Paper has not been
accompanied by proposed legislation, all aspects of the White Paper will have to be
revisited if and when such legislation is conceptualised. Furthermore, given the vagaries of
the White Paper in its current formulation, it would in, any event, be necessary for the
public and stakeholders (including HASA) to be given a further and proper opportunity to
comment on the next iteration of the NHI prior to any proposed legislation being drafted.
HASA is of the opinion that a failure further to consult would be fatal to the procedural
propriety of the NHI, and not within the interests of a substantive commitment by the
parties to engage constructively on these and related matters.
As the White Paper currently stands, any proposed legislation based thereon would be
legally compromised not only on account of the procedural deficiencies identified by HASA,
but also from a substantive perspective, as various aspects of the White Paper, prima facie,
infringe upon or unduly limit fundamental rights contemplated in the Constitution of the
Republic of South Africa, 1996 ("Constitution"). In this regard, NHI is premised on universal
healthcare coverage, which means that every South African will be required to join and pay
for NHI, whether they wish to or not. Choices are further limited as a result of the reduced
role for private healthcare funding contemplated in the White Paper. The mandatory
nature of NHI, prima facie, offends against the right to freedom of association in section 18
of the Constitution as well as the rights to self-determination and security of a person in
section 12 of the Constitution.
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The White Paper also gives rise to concerns relating to a potential infringement of the right
to healthcare (section 27 of the Constitution) as the White Paper does not provide sufficient
certainty that the full range of current treatments available to South Africans will readily be
available under NHI (bearing in mind, in particular, the vague definition of the bundle of
services contemplated in the White Paper). Even if all the services currently available to
South Africans are provided for in terms of NHI, the right to healthcare may still unduly be
limited as a result, inter alia, of the diminished role of medical schemes; the impact of NHI
on service providers and hospitals and the redistribution of private resources.
The proposed NHI will also have far-reaching consequences for medical schemes as the
White Paper provides that, in future, all medical schemes will only offer "complementary
cover". HASA notes that this is a material difference in positioning when referenced against
the Green Paper, and questions the basis upon which such a material and substantive
change was based. We note further that little, if any, reasoning for such a material change
has been provided in the ancillary commentary of the White Paper. The effective removal
of the ability of medical schemes to provide and charge for benefits, prima facie, constitutes
an unlawful infringement of a medical scheme's right to property in section 25 of the
Constitution.
A further potential legal difficulty is that the White Paper appears to envisage the
centralisation of healthcare regulation in favour of national authority – which centralisation
is inconsistent with schedule 4 to the Constitution relating to concurrent national and
provincial competencies.
The White Paper also seeks to establish and introduce payment mechanisms for each
category of healthcare service provider. However, systems already exist and have been
enacted by Parliament in section 90(1)(u) and (v) of the National Health Act No. 61 of 2003
("the National Health Act") to allow for the regulation of pricing of healthcare. Accordingly,
the pricing of healthcare should be regulated within the current legislative framework and
in a fair and transparent manner. Similarly, the manner in which the NHI fund intends to
purchase primary healthcare services must also properly be regulated.
Finally, in determining and promulgating legislation in respect of the proposed NHI scheme,
the Minister of Health ("Minister") is required to pursue an appropriate, rational,
reasonable and justifiable system of healthcare – which does not entail simply adopting a
system or policy because it has found favour elsewhere. A particular problem must be
identified and an appropriate solution formulated. Currently, however, a lack of rationality
appears in the White Paper as between the problem identified in the White Paper and the
measures that are being proposed to address the problem.
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In the circumstances, it is submitted that the NHI scheme, in its current formulation and on
account of the flawed process followed for its introduction, is not in the opinion of HASA
legally sustainable.
1

PREFACE

1.1

HASA is a non-statutory, professional association that represents the vast
majority of private hospitals in South Africa. In this regard, HASA is registered as
an association incorporated under section 21 of the Companies Act No. 61 of
1973, read with the Companies Act No. 71 of 2008.

1.2

The purposes and objects of HASA are, broadly, first, to assist the private hospital
industry in expanding access to healthcare and, secondly, preserving the quality
of healthcare services in South Africa. HASA seeks to achieve these purposes and
objects by engaging with regulatory bodies and stakeholders in the formulation of
regulations and legislation governing the provision of healthcare services
generally, and by private hospitals particularly. In light of the stated purpose of
HASA, HASA welcomes the opportunity to engage with the Department of Health
("the Department") on the White Paper. HASA also looks forward to engaging
with the Department during all subsequent stages of the NHI process in an effort
to ensure that NHI, if ultimately implemented, is effective and sustainable.

2

INTRODUCTION

2.1

The White Paper envisages the adoption, in a phased approach over the course of
the next fourteen years, of NHI, which is defined in the White Paper as "a health
financing system that is designed to pool funds to provide access to quality,
affordable personal health services for all South Africans based on their health
needs, irrespective of their socio-economic status".62

2.2

In this regard, the underlying policy that appears to inform the White Paper,
being the need to improve access to healthcare services for all South Africans, is
obviously and unequivocally supported by HASA and its members.

2.3

The White Paper, as it currently stands, however, gives rise to various
fundamental legal issues, which detrimentally affect the rights of the members of
HASA and third parties, including the general public. Accordingly, HASA cannot
support the proposed NHI scheme as it is currently formulated in the White
Paper. In this regard, many of the aforementioned issues were raised by HASA in
its comments on the Green Paper on the NHI scheme, which Green Paper was
published by the Minister on 12 August 2011 as Government Notice 657 ("the
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Paragraph 1 of the White Paper.
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Green Paper"). The majority of HASA's comments, however, appear simply not to
have been taken into account by the Department when publishing the White
Paper notwithstanding the recordal by the Minister of Health ("the Minister") in
paragraph 26 of the White Paper that "The process of developing this White Paper was preceded by the
publication of the Green Paper on NHI in August 2011. Over 150 written
submissions were received from interested individuals and organisations
and were carefully reviewed and considered as part of the drafting of this
White Paper …".
2.4

There is no indication in the White Paper (or in any other document written in
response to HASA’s submissions on the Green Paper) that HASA’s comments
were properly considered (since the same legal difficulties remain) or if they were
considered at all, on what basis they were rejected by the Minister.

2.5

The legal issues identified by HASA in this submission pertain both to the manner
in which the White Paper has been published as well as the substantive features
of the NHI scheme as contemplated in the White Paper. It is our hope that these
comments will be received in the spirit in which they have been made, and with
due regard to our commitment to engage constructively on all matters relating to
the NHI. The aforementioned issues illustrate why the NHI scheme, as
contemplated in the White Paper, is legally untenable, with reference both to the
rights of HASA's members and the rights of third parties (including South African
citizens and medical schemes). HASA has included commentary on the
infringements of the White Paper on the rights of third parties on the basis that
HASA cannot support the implementation of a policy which is legally
unsustainable for any reason or in any manner.

2.6

The legal issues that will be addressed in this submission include –

2.6.1

the lack of particularity and the prevalence of unsubstantiated statements in
the White Paper and the impact of the aforementioned deficiencies on the
ability of interested parties to comment on the White Paper;

2.6.2

the status of the White Paper as policy and the need for legislation;

2.6.3

the constitutionality of the policy proposed in the White Paper which, inter
alia, contemplates –
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2.6.3.1

"universal health coverage for all South Africans"63 in which individuals
will "not be allowed to opt out of making … mandatory prepayment
towards NHI";64

2.6.3.2

the provision of specific healthcare services in terms of the NHI
scheme;

2.6.3.3

the relegation of medical schemes to a position in which they are
prohibited from offering extensive services to the general public; and

2.6.3.4

the centralisation of healthcare regulation and delivery;

2.6.4

the problems associated with the payment mechanisms for service
providers which have been introduced in the White Paper;

2.6.5

issues surrounding the purchasing of healthcare services by the State and
the determination of criteria to be used by the State in order to identify the
providers from whom services shall be purchased; and

2.6.6

issues of reasonableness, rationality and legality in relation to the NHI.

2.7

3
3.1

The legal issues highlighted above in paragraph 2.4 are dealt with below in detail.
HASA's submissions have, however, been necessarily constrained by the
deficiencies in the process of promulgation of the White Paper, as discussed
below in paragraph 3.

COMMENTARY ON THE WHITE PAPER
Government Notice 1230, under cover of which the White Paper was published,
records that interested persons are invited to submit any substantial comments
or representations on the proposed policy in the White Paper within a period of
three months from the date of publication of the White Paper, being on or before
10 March 2016. Having regard, inter alia, to the significance of the proposals
contained in the White Paper, which require extensive analysis, research and
expert-qualified commentary, HASA was, following the publication of the White
Paper, concerned about the adequacy of the three-month commentary period.65
HASA notes, however, that on 11 February 2016, the Minister sought to extend
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the commentary period to 31 May 2016.66 The Minister did so, however, without
providing HASA with the various documents and research referred to in the White
Paper, which could not be accessed by HASA or its members, and which therefore
were requested from the Minister. These documents and research should have
been made public so that the underlying predicates for the Minister’s approach
to the NHI could be properly understood and scrutinised. The failure by the
Minister to do so does not engender the “social trust” envisaged by the
Constitutional Court as an essential feature of “reasonable and responsive
decision-making”.67 HASA reiterates its request that such information be made
available, not only by the Minister acting in compliance with the constitutional
duties to act transparently and openly in the legislative process, but also so that
substantively stakeholders (through their submissions) can assist the Minister in
arriving at the best possible decisions regarding NHI.
3.2

With reference to the important requirement of facilitating meaningful public
participation in legislative processes, it is imperative that HASA's comments be
taken into account and substantively assessed in the processes currently
envisaged in the White Paper. HASA's experience in participating in legislative
reform processes is unfortunately that its comments are not considered or even
acknowledged. The process of effecting amendments to the National Health Act
so as to introduce the Office of Health Standards Compliance and the applicable
norms and standards, in which HASA provided extensive commentary, resulted in
legislation that did not take into account any of HASA's comments. HASA is also
not aware if any cognisance was taken of the input that it provided as no
acknowledgment of that input was provided. In light of the paradigm shift in the
healthcare policy and legislation proposed in the White Paper, HASA must be
placed in a position of having participated in the process meaningfully and having
its comments taken into account and, where necessary, incorporated into revised
policy and legislation.

3.3

The importance of including processes of consultation and calling for meaningful
public participation and comment on policy and proposed legislation has
repeatedly been emphasised by our courts, in particular, by the Constitutional
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Court, as being a fundamental aspect of a participative constitutional
democracy.68
3.3.1

In this regard, in relation to the manner in which meaningful public
participation may be achieved, the Constitutional Court has held that the
basic elements of meaningful public involvement include –
"The dissemination of information concerning legislation under
consideration, invitation to participate in the process and consultation
on the legislation. These three elements are crucial to the exercise of
the right to participate in the law-making process. Without the
knowledge of the fact that there is a bill under consideration, what its
objective is and when submissions may be made, interested persons
who wish to contribute to the law-making process may not be able to
participate and make such contributions".69

3.3.2

3.4

Consultation – particularly during the legislative process – is an essential
safeguard for democracy. This is also in line with the founding values
entrenched in s 1(d) of the Constitution of “accountability, responsiveness
and openness”. In Merafong Demarcation Forum and Others v President of
the Republic of South Africa and Others70 the Constitutional Court stated the
requirements for consultation as being “the free expression of views and the
willingness to take those views into account”.71
Thus, in order for public participation in respect of a policy to be meaningful,
sufficient detail regarding the policy as well as the processes that are envisaged
for the implementation of the policy are required. Furthermore, consultation
cannot be a mere formal process. It has to be a genuine and effective
engagement of minds between the consulting and the consulted parties. A mere
formalistic attempt to consult does not constitute consultation. HASA is of the
view that the White Paper fails adequately to provide such detail and does not
demonstrate a genuine and effective commitment by the Department to consider
the NHI, or submissions received thereon by stakeholders such as HASA, with an
open and receptive mind.72 It is important that a genuine consultative process be
undertaken, not least of all because, as with the Green Paper, the White Paper
contains various statements that are simply unsubstantiated and are, therefore,
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unanswerable. By way of example, the following statements are made in the
White Paper without any substantiating evidence –
3.4.1

"… households will … benefit from increased disposable income as a result
of a significantly lower mandatory prepayment [to the NHI scheme]";73

3.4.2

"[i]n the current system of medical schemes, only those belonging to
medical schemes are able to access health services in both the private and
the public sectors. Even they are usually denied access to health care before
the year ends because they are supposed to have run out of benefits";74

3.4.3

"… medical scheme members are not well protected from the escalating
costs of health care. Benefits covered by medical schemes are usually not
comprehensive resulting in medical scheme members having to make
substantial out-of-pocket payments…";75

3.4.4

"… the private health sector is characterised by … [e]xorbitant costs due
largely to a fee-for-service model";76

3.4.5

"[h]igh costs in the private health sector also contribute to high costs of
labour in the public sector as the public sector attempts to match the high
salaries in the private sector";77

3.4.6

"[i]n an attempt to remain viable, medical schemes have responded by
increasing member contributions at levels that are higher than CPI over the
past decade, whilst the health service benefits have been reducing
significantly. The schemes['] contributions for members have been
increasing with an annual average increase that is almost double the CPI for
2015 (9.2 % when CPI is approximately 4.6%)";78

3.4.7

"[t]he current health system is characterised by an emphasis on curative
services that leaves prevention by the wayside. Furthermore, the entry level
into accessing health services is mostly at an inappropriate level of care
(secondary, tertiary and specialist services) rather than at a primary health
care level. This has significantly contributed to the high costs of health care
and the inefficiency of the health system";79
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At paragraph 5 of the White Paper.
At paragraph 6 of the White Paper.
At paragraph 66 of the White Paper.
At paragraph 67 of the White Paper.
At paragraph 68 of the White Paper.
At paragraph 69 of the White Paper.
At paragraph 67 of the White Paper.
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3.4.8

"[t]he main contributor to inequity in health care is the existence of a
two-tier healthcare system …";80

3.4.9

".…international evidence indicates that co-payments, by placing a burden
on patients at the point of services, disproportionately deters use for the
most vulnerable…";81

3.4.10

"South Africa spends 8.5% of GDP on health and 4.1% of the GDP is spent on
84% of the population, the majority utilizing the public health sector whilst
4.4 % of its GDP is spent on only 16% of the population in 2015/16. …. The
expenditure on medical schemes in South Africa is more than any
[Organisation for Economic Co-operation and Development ("OECD")]
country and represents more than 6 times the 2013 OECD average of
6.3%"82. The absence of evidence, including the methodologies applicable in
determining the aforementioned figures, is particularly concerning in light of
the difficulties that arise in accessing and comparing expenditures in
different countries.
In this regard, K V Thai, E T Wimberley and
S M McManus in Handbook of International Health Care Systems
("Handbook of International Health Care Systems"),83 note that "…before
comparisons can be made on the basis of expenditures, it is important to
examine not only the sources of these expenditures, but also what is being
purchased, and how the providers are being reimbursed. The variations
among these factors are influential in the overall expenditure level";84

3.4.11

"[p]reliminary estimates indicate that the contribution by government to
medical schemes (open and restricted) in 2015 is well-in-excess of
R20 billion annually and these funds are mostly spent within the private
health sector";85

3.4.12

"[m]iddle income countries that have implemented NHI have benefited
economically from a healthier population. International evidence
demonstrates that a properly implemented NHI in countries such as Turkey,
Brazil, Costa Rica, Thailand and South Korea, has resulted in significant and
sustainable economic and social benefits"86; and

3.4.13

"[t]he FFS model has been found not to [be] cost-effective and [to]
incentivise for overprovision".87
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3.5

These statements (and others that are similarly unsubstantiated) apparently form
the premise of the Minister’s rationale for the NHI, and exemplify what the
Minister considers to be “the problem” faced by the South African health
system.88

3.5.1

Given that the introduction of the NHI will – in the words of the White Paper
– entail a “massive reorganisation of the health system”, which “may require
legislative changes, rearrangements of functions, responsibilities and
relationships within the three spheres of government pertaining to
governance, concurrency, financing and delivery of health services”89 – it is
imperative that such a fundamental and novel intervention proceeds from
accurate premises and predicates. Those premises and predicates remain
untested and speculative, despite repeated requests by HASA that they be
properly substantiated by the Minister and despite the submissions by HASA
and other stakeholders during the consultation process.

3.5.2

It is necessary in this context to recall the warnings of the Constitutional
Court in Minister of Health v New Clicks South Africa (Pty) Ltd.90 There the
Constitutional Court was called upon to consider the constitutionality of
regulations which inter alia controlled the retail prices of medicine. The
Court held that certain of the regulations were unconstitutional. Primarily
the Court (and the judges who wrote separate concurring judgments) based
this decision on the fact that the regulations violated the requirements in
PAJA for lawful, reasonable, and procedurally fair administrative action
and/or the principle of legality;91 however, a number of the judges that
wrote separately also made plain that the reasonableness of the regulations
was also relevant since the regulations and the Medicines Act92 purported to
give effect to the State’s obligations under section 27(2)).93

3.5.3

In striking down certain of the regulations the Court noted that pharmacies
are an essential component of the distribution chain of medicine and
therefore if pharmacies went out of business, the accessibility of medicines
would be impaired. Thus it was found to be unconstitutional to set a
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represents a substantial policy shift that will necessitate a massive reorganisation of the current health care system, both public
and private".
90
See the New Clicks judgement, quoted above.
91
In relation to the applicability of PAJA the Court summarised the position as follows: "Does the Promotion of
Administrative Justice Act 3 of 2000 (PAJA) apply to the recommendations of the Pricing Committee and the subsequent
making of regulations by the Minister? Five members of the Court hold that PAJA is applicable. One member of the Court holds
that PAJA is applicable to the fixing of the dispensing fee only; and five other members of the Court hold that it is not necessary
to decide whether PAJA is applicable, since on the assumption in favour of the Pharmacies that it is, they find the procedure
followed to have been fair." See paragraph 13 of the New Clicks judgement, quoted above.
92
Medicines and Related Substances Act No. 101 of 1965, as amended.
93
See paragraph 315 of the New Clicks judgement (per Chaskalson CJ); paragraph 514 of the New Clicks judgement
(per Ngcobo J); paragraph 650 of the New Clicks judgment (per Sachs J); and paragraph 673 of the New Clicks judgement (per
Moseneke J).
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dispensing fee that would cause pharmacies to operate at a loss and destroy
the viability of profession, and therefore – importantly – the failure by the
Pricing Committee to have regard to the representations made in that
regard was unconstitutional.94
3.5.4

The Court made clear that Government could adopt a policy that sought to
reduce the price of medicine to ensure better access to health care services,
yet it must do so within the bounds of the Constitution and the law more
generally. As the Court ruled:
"This case is not about the wisdom of government policy.
Government is entitled to adopt, as part of its policy to provide access
to health care, measures designed to make medicines more
affordable than they presently are. That has not been disputed by any
of the litigants nor by any of the Courts that have previously dealt
with the matter.
What Courts are concerned with, and what this case is about, is
whether the regulations have been made in accordance with the
requirements of the Constitution and the law."95

3.5.5

The case made plain that the State, in regulating the private sector, must
strike a correct and reasonable balance, otherwise, despite its good
intentions, the State may in fact impede the right of access to health care.
As the Court held: "the conduct of this litigation has made it plain that
particular attention needs to be paid to the circumstances at least of rural
and courier pharmacies to ensure that the right of access to health care is
not prejudiced by driving such pharmacies out of the market".96

3.5.6

Furthermore, Chaskalson CJ, in his separate judgment, pointed out that
ensuring access to medicine also meant ensuring the economic viability of
pharmacies:
"The purpose of s 22G of the Medicines Act read in the context of the
Medicines Act as a whole is to enhance the accessibility and
affordability of medicines. This is an obligation of the State which in
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See paragraph 19 of the New Clicks judgement, quoted above, and in particular Chaskalson CJ’s separate judgment
at paragraph 404: "'Accountability, responsiveness and openness' on the part of government are foundational values of our
Constitution. An allegation has been made by professional organisations representing pharmacists that the dispensing fee will
destroy the viability of pharmacies, and impair access to health care. That allegation is supported by a sufficient body of
evidence to show that this is a real possibility. In the circumstances the applicants were under an obligation to explain how they
satisfied themselves that this would not be the result of the dispensing fee prescribed in the regulations. They were the only
persons who could provide this information. They did not, however, do so. Absent such explanation, there is sufficient evidence
on record to show that the dispensing fee is not appropriate" (emphasis added).
95
See paragraphs 32 to 33 of the New Clicks judgement, quoted above.
96
See paragraph 19 of the New Clicks judgement, quoted above.
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terms of s 27 of the Constitution is obliged to take reasonable
measures to enhance access to health care.
Section 22G requires the measures taken to achieve this end to be
'appropriate'. The cost of medicine is relevant to accessibility, but it is
not the only factor. The medicine must be available to those who
require it. Pharmacies are an essential component of the distribution
chain. If pharmacies go out of business the accessibility of medicines
will be impaired. An appropriate fee is thus one which at least strikes a
balance between these requirements of cost and availability"97
(emphasis added).
3.5.7

Sachs J made clear in his judgment that when the State seeks to achieve the
worthy aim of improving access to healthcare it is not enough that its
measures bear a rational connection to that objective, its measures must be
reasonable.98

3.5.8

Furthermore, Sachs J explained that in assessing reasonableness, it was
particularly relevant whether Government was embarking on a new
regulatory endeavour with significant effects on the private health care
sector, and if it was, this created a heightened duty on the State:
"This is not a case where a system is in place and government decides
on an incremental shift one way or the other. The state is in fact
embarking upon an important new regulatory enterprise. I believe
that the principle of accountability imposes on it a special
responsibility in the particular circumstances to show that it has taken
all reasonable steps to assess, take account of and justify the potential
knock-on effects on the pharmacy profession of its new intervention.
The more the risk, the greater the precaution"99 (emphasis added).

3.5.9

Sachs J provided useful guidance in relation to the requirement assessing
reasonableness:
"when the reasonableness of the measure is put in issue by evidence
that is more than lightweight, an element of persuasiveness or
justification is required from the Ministry. It needs to go beyond
reliance on placing itself inside the ordinary parameters within which
a court would habitually give the nod to official discretion. There are
circumstances, such as in the present case, where the nature of the
matter, including its novelty and the uncertainty of its potential
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See paragraphs 314 and 315 of the New Clicks judgement, quoted above.
See paragraph 651 of the New Clicks judgement, quoted above.
See paragraph 663 of the New Clicks judgement, quoted above.
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impact, requires persuasive evidence to indicate that the measure falls
within the bounds of what is reasonable. There will be other more
stable and predictable circumstances where the weighing of different
elements should be left to the administrative body itself, with the
court being obliged on the facts to adopt a far more deferential
posture. In the long run the Ministry, the profession and the public will
be better served by calculations that are manifestly reasonable, than
by assertions that might or might not be true but lack convincing
substantiation”100 (emphasis added).
3.5.10

This demonstrates that even legislation or schemes with laudable aims must
be fine-tuned to the economic realities of the industry that the Government
seeks to regulate. It will be impermissible for legislation or regulations,
however noble their purposes, to lead to the impairment of access to health
services by, for instance, forcing parties in the private health sector out of
business. And the Minister, in attempting to implement the novel and farreaching changes under the NHI, faces "a special responsibility in the
particular circumstances to show that [the Government] has taken all
reasonable steps to assess, take account of and justify the potential knockon effects on the [private healthcare] profession of its new intervention”
(emphasis added).

3.5.11

The latter responsibility – of showing that the Minister has properly taken
account of the submissions by stakeholders and has provided a proper basis
for any decision-making – has been highlighted for the Minister on a
previous occasion by the courts in the HASA judgment.101

3.5.12

As the Minister is aware, the HASA case related to the National Health
Reference Price List (the RPL) published under the National Health Act. The
case arose from an attempt by the Minister of Health and the Director
General to impose the RPL (which purported to be a non-binding pricing
guideline, that nevertheless had a significant impact on the industry) on the
health care industry, inter alia, without properly consulting with affected
stakeholders.

3.5.13

The court was forthright in its criticism.
"The Director-General failed to respond timeously to the proposal
submitted by HASA in relation to the alternative methodology. In so
doing, he effectively barred HASA from making any submission in
relation to either the 2009 or 2010 NHRPL. The correspondence
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See paragraph 664 of the New Clicks judgement, quoted above.
Hospital Association of South Africa Ltd v Minister of Health and Another [2011] 1 All SA 47 (GNP).
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reveals a consistent failure on the part of the Director-General to
engage meaningfully with, or to listen to submissions from, or
thereafter, to provide reasons and rational responses to the proposals
submitted by and on behalf of HASA. The process of interaction on the
part of the Director-General could best be described as one of disdain
for and disregard of the rights of HASA.
This conduct on the part of the Director-General, and his subsequent
publication of an RPL in the face of these attempts by HASA to be
heard, tainted the process and the subsequent publication of an RPL
with procedural unfairness such that the entire process and the
resultant publication falls to be reviewed and set aside.
In addition to the principle of fairness inherent in the obligation of
rule of law, the process also falls to be reviewed and set aside under
the provisions of section 6(2)(c) of PAJA"102 (emphasis added).
3.5.14

Accordingly, the RPL was set aside by the High Court (which decision was not
appealed by the Department).103

3.5.15

These cases in the opinion of HASA illustrate the importance of the
Government exercising its regulatory role within constitutional bounds.

3.5.16

Additionally, although the White Paper describes the challenges associated
with the healthcare services in the public sector,104 the White Paper fails
fully to quantify these challenges. In this regard, various statistics are
documented in the White Paper regarding the apparent deficiencies in the
private healthcare sector (albeit without substantiation in many instances).
The White Paper, however, fails to provide similar statistics in respect of the
public healthcare sector – thus precluding an accurate and broad
appreciation of the severity of the overall challenges faced in the health
sector and the extent to which the reforms proposed by the White Paper are
appropriate. That is particularly important, given that the White Paper itself
appreciates (while never properly interrogating) that the public healthcare
sector is compromised, yet describes one of the central features of the NHI
as being to ensure that “that the health system meets acceptable standards
of quality and achieves positive health outcomes”.105 In order for the
Minister and the NHI to meet that goal, it is necessary for the White Paper
accurately to describe and understand the challenges faced in the public
healthcare sector.

102
103
104
105

See paragraphs 154 to 156 of the HASA judgement, quoted above.
See the HASA judgment, quoted above.
At paragraph 75 of the White Paper.
At paragraph 60 of the White Paper.
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3.6

Similarly, the White Paper lacks much of the detail required fully to comprehend
the nature and extent of the proposed NHI scheme. In particular, and
notwithstanding the effluxion of more than 4 years since the publication of the
Green Paper and the request by HASA for such information, the White Paper
proffers no meaningful information on, inter alia –

3.6.1

the cost of the NHI scheme, the specific manner in which the NHI scheme
will be funded or by whom the NHI scheme will be funded;106

3.6.2

the healthcare services that will or will not be provided in terms of the NHI
scheme;

3.6.3

how the NHI fund will operate on a national and provincial level, or

3.6.4

how the NHI scheme will operate alongside other Department of Health
processes which exist or are planned, and which apparently form a part of
(or are intended to form a part of) the enabling environment for the
implementation of NHI in South Africa.107

3.7

HASA has also been unable to locate various documents referred to in the White
Paper – and despite request, these documents have not been made publicly
available by the Minister. In this regard, an example of the aforementioned
documents include the Report and Recommendations Based on Submissions and
Proceedings of the Public Hearings Conducted in 2007 – Public Inquiry: Access to

106

Chapter 7 of the NHI deals with the "financing of NHI". However, no particular payment system is identified as
constituting the payment system that will support the proposed NHI. Various options are examined including direct taxation, an
increase in Value Added Tax, a payroll deduction by employers and the imposition of premiums (page 51 of the White Paper,
Table 3: Potential revenue sources for NHI).
107
The first process arises from the Government's attempts to determine health prices in the private sector. On 28
October 2010, the Department published a document entitled "Discussion Document: The Determination of Health Prices in the
Private Sector" ("the Discussion Document"), and called for comments from stakeholders by 15 December 2010, a deadline
subsequently extended to 15 January 2011. At great cost and under time pressure, stakeholders dedicated a large amount of
energy to preparing responses. To date, there is no clarity on the Government’s plans to determine health prices in the private
sector, or of how such plans (elaborately intentioned and described in the Discussion Document) connect with or impact upon
the NHI process. The second process revolves around healthcare costing systems and reimbursement. In this regard the
White Paper deals with purchasing of health services in chapter 8. The difficulty is that the Department's track record in
respect of costing is, to put it mildly, problematic. As with the Department's Discussion Document, the NHI White paper does
not take account of the significant and detailed submissions which the private healthcare industry was required to make in
respect of the RPL initiative and which all came to nothing after it was set aside by the High Court – precisely because, as the
High Court found, the Department had failed to properly understand (or commit to understanding) the service delivered or the
goods supplied and the true cost associated therewith and the importance of getting the costing right.
The Department’s failure to understand (or willingly to interrogate) the actual costs involved in the provision of
material services in the private healthcare industry has also been criticised by the Constitutional Court in Law Society of South
Africa and Others v Minister for Transport and Another 2011 (1) SA 400 (CC) – to which HASA returns further below.
As to coding and costing, there is no explanation at all of how (or whether) the NHRPL initiative is aligned with the
NHI process; and if it is not, what is to become of the extensive submissions made on coding under the NHRPL process and
whether they will be factored into the work of the NHI.
Again, in respect of costing there is no hint of whether or how the proposal for fee determination (or “through strategic
purchasing arrangements”, as the NHI White Paper styles it, at page 64 para 330) aligns with or disconnects from the existing
processes set out in the Discussion Document on The Determination of Health Prices in the Private Sector.
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Health Services, 2009, referred to in footnote 17 of paragraph 88 of the White
Paper.108
3.8

In addition, the Minister should be encouraged to provide clarity on how any
decision on how to design a national health insurance will align with (both in
regard to timing and as regards substance) the work of the panel appointed to
hold the market inquiry into the private healthcare sector, any recommendations
that the panel might make, and any responses to those recommendations by
relevant stakeholders. HASA requests this clarity in light of the fact that the
recommendations may, ultimately, form an important part of the healthcare
sector reform process.

3.9

In light of what is set out above, HASA contends that the public participation
process contemplated in the White Paper has been fundamentally compromised
in so far as interested parties are unable to comment fully on the merits of the
proposed system of NHI, as it is set out in the White Paper, under circumstances
where all of the relevant information and documents applicable to the NHI
system have not been disclosed by the Department. Notwithstanding the
aforegoing, HASA has endeavoured to identify the salient aspects of the proposed
NHI policy in the White Paper, and has, as far as is possible, sought to comment
on those salient aspects in this submission. HASA requests that prior to the
commencement of any legislative process, the Minister – consistent with his
constitutional duty to reasonable and responsive decision making, and aware of
his special duty in relation to the novel and far-reaching changes sought to be
introduced by the NHI – provides clarifications on the status of the Discussion
Document and the NHRPL process (highlighted in footnote 32 above) and their
relationship/interaction with the NHI process, and that the Minister timeously
make public the documentation and information that HASA has requested.

3.10

HASA reserves its rights to augment this submission if and when the outstanding
documentation and information become available and the clarifications are
provided.

4
4.1

STATUS OF THE WHITE PAPER
Government Notice 1230 records that the Minister intends, in terms of section 85
of the Constitution and section 3 of the National Health Act after consultation
with the National Health Council, "to determine the policy in the Schedule". The
White Paper is, in turn, attached to Government Notice 1230 as the schedule to
Government Notice 1230. Accordingly, in terms of Government Notice 1230, the
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The documents referred to in paragraph 3.5 have been requested from the Minister by HASA and its members on
numerous occasions. The documents have, however, not been forthcoming from the Minister.
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White Paper is the proposed policy to be implemented by the Minister.109 In this
regard 4.1.1

section 85 of the Constitution110 pertains to the executive authority of South
Africa and vests that authority in the President who exercises the authority
together with the Cabinet Ministers. Section 85, in turn, provides a number
of means by which the executive authority is to be exercised, including
through the developing and implementation of national policy;111 and

4.1.2

section 3 of the National Health Act112 assigns responsibility for overall
healthcare within South Africa to the Minister, whose responsibilities
include, in terms of section 3(1)(c), the determination of policies and
measures necessary to protect, promote, improve and maintain the health
and well-being of the population.

4.2

The Supreme Court of Appeal has ruled as follows in relation to the status of
policies in our law "… laws, regulations and rules are legislative instruments, whereas policy
determinations are not. As a matter of sound government, in order to bind
the public, policy should normally be reflected in such instruments. Policy
determinations cannot override, amend or be in conflict with laws (including
subordinate legislation). Otherwise the separation between Legislature and
Executive will disappear…".113

109

Currie and De Waal in New Constitutional & Administrative Law Vol 1 (2001), at page 170, confirm that the process
of implementing policy commences with the publication of a Green Paper as "a draft policy" after which "the policy is published
for public information in a document called a White Paper … [which] sets out government's policy on a particular subject".
110
The wording of section 85, in full, is as follows "(1) The executive authority of the Republic is vested in the President.
(2) The President exercises the executive authority, together with the other members of the Cabinet, by(a)
implementing national legislation except where the Constitution or an Act of Parliament provides
otherwise;
(b)
developing and implementing national policy;
(c)
co-ordinating the functions of state departments and administrations;
(d)
preparing and initiating legislation; and
(e)
performing any other executive function provided for in the Constitution or in national legislation".
111
Section 85(2)(b) of the Constitution.
112
The full wording of section 3 of the National Health Act is as follows "(1)
The Minister must, within the limits of available resources(a)
endeavour to protect, promote, improve and maintain the health of the population;
(b)
promote the inclusion of health services in the socio-economic development plan of the Republic;
(c)
determine the policies and measures necessary to protect, promote, improve and maintain the health and
well-being of the population;
(d)
ensure the provision of such essential health services, which must at least include primary health care
services, to the population of the Republic as may be prescribed after consultation with the National Health
Council; and
(e)
equitably prioritise the health services that the State can provide.
(2) The national department, every provincial department and every municipality must establish such health services
as are required in terms of this Act, and all health establishments and health care providers in the public sector
must equitably provide health services within the limits of available resources".
113
Akani Garden Route (Pty) Ltd v Pinnacle Point Casino (Pty) Ltd 2001 (4) SA 501 (SCA) ("Akani Garden Route case")
at paragraph 7.
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4.3

Thus, in order for a policy to bind members of the public, effect must be given to
the policy in legislation or other legislative instruments. The policy contained in
the White Paper has, however, not been accompanied by proposed legislation
(despite various statements in the White Paper confirming the need for
legislation)114, except in relation to an amendment to the National Health Act to
introduce the Office of Health Standards Compliance.

4.4

Additionally, the White Paper does not accord with the current provisions of the
National Health Act or any other legislation currently in force.115 This is so in
relation to all aspects of the proposed policy as set out in the White Paper,
including the three principle legs on which NHI will stand, being -

4.4.1

the establishment of the fund as a government-owned entity that is
"publicly financed and publicly administered".116 In this regard, no
legislation presently exists that permits of the creation of such a fund or the
channelling of payments into or out of such a fund;

4.4.2

the benefits that will be made available under the NHI scheme and the
circumstances under which those benefits may be obtained. In this regard,
the conferral of rights on members of the public to receive and be
reimbursed for the cost of obtaining healthcare services may only be
achieved through legislative enactment or subordinate legislation. The
conferral of these rights must necessarily be commensurate with the
reciprocal obligations imposed on healthcare service providers; and

4.4.3

the White Paper states that "[i]n order to ensure effective cost-containment
and the future sustainability of NHI, it is critical that the existing provider
payment mechanisms function with [sic] the budget and associated
accountability processes are changed".117 The changes envisaged in this
regard would require the implementation of national legislation in order to
give effect to the newly proposed provider payment mechanisms.

4.5

Accordingly, it has been impossible for HASA to properly comment on the White
Paper given the inchoate and disjointed manner in which the NHI system is
apparently to be implemented. Furthermore, it is clear that all aspects of the
White Paper will have to be revisited by stakeholders if and when such legislation
is conceptualised. Notwithstanding the aforegoing, HASA provides, in this
submission, its comments on certain principled issues that arise in the White
Paper. It does so with a reservation of its rights to supplement these submissions
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See paragraphs 323, 324, 403, 410 and 434 of the White Paper.
See HASA's submissions on the Green Paper for reasons. This is supported by the statement in paragraph 2 of the
White Paper that provides that "NHI represents a substantial policy shift that will necessitate a massive reorganisation of the
current health care system, both public and private".
116
See paragraph 51 of White Paper.
117
Paragraph 344 of the White Paper.
115
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in relation to the contents of any proposed legislation which is required to be
promulgated to give effect to the NHI scheme (when and if that legislation is
ultimately introduced).
5

COMPULSORY MEMBERSHIP OF THE NHI FUND

5.1

The White Paper proposes the established of a national fund, to which all South
Africans will contribute financially and from which all South Africans will be
entitled to benefit in the form of the payment by that fund of the cost of
healthcare services.

5.2

Importantly, in terms of the White Paper, membership of the NHI fund (and
therefore the acquisition of health insurance) will be compulsory for all South
African citizens and permanent residents who are legally in South Africa. In this
regard, the White Paper does not permit a member of the public to opt out of
NHI, but instead obliges members of the public to obtain healthcare insurance
and to contribute to the NHI fund irrespective of whether they wish to or not. In
fact, the statement is unequivocally made in the White Paper that the purpose of
NHI is to provide "universal health coverage for all South Africans"118 and that –
"NHI will be mobilised through mandatory prepayment. Individuals will not
be allowed to opt out of making the mandatory prepayment towards NHI,
though they may choose not to utilise the benefits covered by the NHI
Fund".119

5.3

The White Paper, therefore, requires that all South African citizens obtain and pay
for health insurance. The White Paper, however, purports to permit members of
the public to not utilise the benefits offered in terms of the NHI scheme. In this
regard, in relation to the apparent ability of members of the public to choose not
to utilise the benefits covered by NHI (and therefore the ability to obtain the
services elsewhere ("alternative services")), the White Paper envisages that
citizens may join a medical scheme in order to obtain financial cover for certain
alternative services, alternatively, that citizens may choose personally to pay for
the alternative services directly to the service provider.

5.4

The White Paper, however, specifically provides that "In line with international experience, individuals and households will have
the opportunity to purchase voluntary private medical scheme membership
to complement this universal entitlement if they choose to. Private health
insurance coverage, such as that offered by medical schemes can play
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Paragraph 107 of the White Paper.
Paragraph 396 of the White Paper.
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various roles [being substitutive, complementary or supplementary] …
within South Africa's universal coverage health system. As part of the
transition process medial schemes will play a supplementary role. Once NHI
is fully implemented, medical schemes will offer complementary cover to fill
gaps in the universal entitlements".120
5.5

The types of cover referred to in the White Paper are, in turn, described in table 9
at page 81 of the White Paper as follows –

5.5.1

substitutive cover - "[p]rovides coverage that would otherwise be available
from state. It is purchased by those who choose to opt out of statutory
health insurance or are excluded from participating in some or all aspects of
the national health insurance system (such as foreign visitors, professionals
involved in extreme sports. etc)";

5.5.2

supplementary cover - "[u]sually covers the same range of services as
statutory health insurance, aims to increase the choices of provider
(e.g private providers or private facilities in public institutions) and level of
inpatient amenities (e.g. a single room). By increasing the choices of
provider it may also provide faster access to health care…"; and

5.5.3

complementary cover - "[p]rovides coverage for services excluded or not
fully covered by statutory health insurance."

5.6

Thus, notwithstanding the claim made in paragraph 396 of the White Paper that
citizens will be entitled to choose not to utilise the services offered in terms of
the NHI scheme (despite the mandatory nature of the membership of NHI), the
White Paper ultimately restricts, alternatively, precludes citizens from choosing
to do so as –

5.6.1

the White Paper does not contemplate the provision of substitutive cover by
medical schemes for South African citizens;

5.6.2

in relation to the provision of supplementary cover by medical schemes
during the "transition process", whilst the White Paper permits members of
the public to purchase supplementary cover from medical schemes, the
White Paper specifically provides that South African citizens cannot opt out
of contributing to the NHI, even if they retain their medical scheme
membership. Accordingly, a person that cannot afford to be both a member
of a medical scheme and the NHI scheme will still be required to contribute
to NHI and will, thus, be precluded from purchasing medical scheme cover
due to his or her inability to pay for both forms of cover. The choice to

120

Paragraph 399 of the White Paper.
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obtain cover through a medical scheme for alternative services will,
accordingly, be limited to the wealthy, which may result in the infringement
of the right to freedom of association and the right to self-determination, as
discussed in detail below; and
the White Paper provides that medical schemes will ultimately be permitted
only to offer top-up insurance in the form of "complementary cover".
Medical schemes will, therefore, not be entitled to offer the services
contemplated in terms of the NHI scheme and, thus, citizens will be
compelled either to utilise the services offered in terms of the NHI scheme
or personally to pay for the alternative services (directly to the service
provider) – which, for most South Africans, is economically untenable.

5.6.3

5.7

The White Paper, thus, not only compels citizens to obtain NHI and fund the NHI
scheme, but also - through the limitations imposed on the medical scheme
industry - effectively compels citizens to utilise the services offered in terms of
the NHI scheme. In this regard, based on the mandatory nature of membership
of the NHI scheme, and for the reasons set out below, HASA is of the view that
the White Paper prima facie offends against certain of the rights contained in the
Bill of Rights in the Constitution.

5.8

Freedom of association

5.8.1

HASA contends that the NHI scheme proposed in the White Paper prima
facie offends against, at least, the right to freedom of association as
contemplated in section 18 of the Bill of Rights in the Constitution.

5.8.2

Section 18 of the Bill of Rights provides that everyone has the right to
freedom of association. Iain Currie and Johan De Waal in The Bill of Rights
Handbook ("Currie and De Waal")121 note four fundamental justifications for
the right to freedom of association "Firstly, associations make good the promise of a variety of other,
correlative rights. Secondly, associational freedom recognises the
many involuntary social formations that are constitutive of identity as
well as the setting for all meaningful action. Thirdly, associational
freedom enables us to protect figurative – and real – forms of property
from capture by entities inimical to our preferred ways of being in the
world. Fourthly, associational freedom prevents the state and other
powerful social actors from determining the most basic contours of our
lives through coercion." (our emphasis)

121

th

6 ed (2013) at page 397.
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5.8.3

The right to freedom of association is, thus, linked to freedom from coercion
by the State in respect of personal decisions. Accordingly, a right not to
associate or, as it has been described by our courts, the right to be different
falls within the ambit of the right to freedom of association as contemplated
in the Bill of Rights.122 In this regard, Professor Thomas I Emerson in his
article "Freedom of Association and Freedom of Expression"123 contends
that –
"Association is an extension of individual freedom. It is a method of
making more effective, of giving greater depth and scope to, the
individual's needs, aspirations and liberties. Hence, as a general
principle, the right of individuals to associate or to refrain from
association ought to be protected to the same extent, and for the same
reasons, as individual liberty is protected …. The extent of the power of
government to compel association should be limited to accomplishing
such control of the individual as the government could impose
directly."124 (our emphasis).

5.8.4

The central purpose of section 18 of the Bill of Rights, which is to enable
individuals freely to associate with others, would be limited if people are
forced to associate with causes in which they do not believe – which, as
HASA contends includes the NHI scheme. In this regard, in the case of the
Law Society of Transvaal v Tloubatla,125 the court held that "there is no
reason … to restrict the meaning of … the freedom of association merely to
the positive. The Constitution was intended to grant freedoms, not restrict
them. I hold therefore that section 18 of the Constitution also protects the
right to refrain from association".126

5.8.5

Jurisprudence from other jurisdictions is to a similar effect. This is important
in that our courts will look to foreign jurisprudence in considering inquiries
into the constitutionality or otherwise of legislation.127 Due to the
importance of the right to freedom of association to the concept of NHI as a
whole, we quote extensively from certain of these findings.
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See Minister of Home Affairs v Fourie (Doctors for Life Intl, Amici Curiae); Lesbian & Gay Equality Project v Minister
of Home Affairs 2006 (1) SA 524 (CC) at [61]. See also Christian Education SA v Minister of Education 2000 (4) SA 757 (CC);
Taylor v Kurtstag NO 2005 (1) SA 362 (W).
123
(1964) The Yale Law Journal Vol. 74 No. 1.
124
Page 4 of Professor Thomas I Emerson's article, quoted above.
125
1999 (11) BCLR 1275 (N).
126
Page 1281 of the Tloubatla judgement, quoted above.
127
See State v Makwanyane 1995 (6) BCLR 694 (CC) at paragraph 39.
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5.8.6

Firstly, in the case of Chassagnou v France128 the European Court of Human
Rights held that the forced association of hunters and non-hunters,
contemplated by French law, violated the right to associate. In this regard,
the court held that the right to associate included the right not to belong to
an association and that the State could not compel a person to join an
association fundamentally at odds with that person's convictions.

5.8.7

Similarly, in the case of Lavigne v Ontario Public Service Employees Union
("the Ontario Supreme Court judgement")129 White J found that the
guarantee of freedom of association included the right not to associate.
White J reviewed the case law in Canada and in the United States and
concluded that "[i]f a governmental agent acts so as to force an individual to
financially support a union when he opposes the union, its objects, and its
methods, then his freedom of association has been abridged".130

5.8.8

In the Canadian case of Lavigne v Ontario Public Service Employees Union131
("the Canadian Supreme Court judgement") the court held that "It is axiomatic that there is a community interest in sustaining
democracy, an essential element of which is associational activity. The
question, then, is whether the protection of this community interest
and the antecedent individual interest requires that freedom from
compelled association be recognized under s. 2(d) of the Charter .… In
my view, the answer is clearly yes. Forced association will stifle the
individual's potential for self-fulfilment and realization as surely as
voluntary association will develop it. Moreover, society cannot expect
meaningful contribution from groups or organizations that are not truly
representative of their memberships' convictions and free choice.
Instead, it can expect that such groups and organizations will, overall,
have a negative effect on the development of the larger
community".132

5.8.9

128
129
130
131
132

The court in the Canadian Supreme Court judgement also held that "a
conception of freedom of association that did not include freedom from
forced association would not truly be 'freedom' within the meaning of the
Charter. This brings into focus the critical point that freedom from forced
association and freedom to associate should not be viewed in opposition,
one 'negative' and the other 'positive'. These are not distinct rights, but two

(2000) 29 EHRR 61.
(1986), 55 O.R. (2d) 449.
At paragraph 115 of the Ontario Supreme Court judgment, quoted above.
[1991] 2 S.C.R. 211.
At paragraphs 225 and 226 of the Canadian Supreme Court judgment, quoted above.
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sides of a bilateral freedom which has as its unifying purpose the
advancement of individual aspirations".133
5.8.10

In R v Big M Drug Mart Ltd134, Dickson J held that "Freedom can primarily be characterized by the absence of coercion or
constraint. If a person is compelled by the state or the will of another
to a course of action or inaction which he would not otherwise have
chosen, he is not acting of his own volition and he cannot be said to be
truly free. One of the major purposes of the Charter is to protect,
within reason, from compulsion or restraint. Coercion includes not
only such blatant forms of compulsion as direct commands to act or
refrain from acting on pain or sanction, coercion includes indirect
forms of control which determine or limit alternative courses of
conduct available to others. Freedom in a broad sense embraces both
the absence of coercion and constraint, and the right to manifest
beliefs and practices. Freedom means that, subject to such limitations
as are necessary to protect public safety, order, health, or morals or
the fundamental rights and freedoms of others, no one is to be forced
to act in a way contrary to his beliefs or his conscience.135

5.8.11

Finally, in the recent case of US Citizens Association et al v Sebelius ("the
Sebelius case") in the United States of America,136 the United States District
Court Northern District of Ohio held that the existence of a health insurance
plan on a federal basis for Americans could only be implemented where
sufficiently justifiable reasons exist for the implementation of the plan and,
even then, in limited circumstances. In this regard –

5.8.11.1

the Sebelius case concerned the constitutionality of the "individual
mandate" provision of the Patient Protection and Affordable Care Act
("PPACA")137 on the basis of an alleged infringement of the right to
freedom of association and liberty;138

5.8.11.2

the "individual mandate", similar to the proposed membership of the
NHI scheme contemplated in the White Paper, was described in the
Sebelius case as requiring "each individual to purchase a health

133

At paragraphs 227 and 228 of the Canadian Supreme Court judgment, quoted above.
[1985] 1 S.C.R. 295.
135
At paragraph 95 of the Big M Drug Mart decision, quoted above.
136
Case no. 11-3327/3798.
137
Pub.L. No. 111–148, 124 Stat. 119 (2010), as amended by the Health Care and Education Reconciliation Act, Pub.L.
No. 111–152, 124 Stat. 1029 (2010).
138
This challenge was preceded by a variety of other challenges to the constitutionality of the health insurance plan see for example State of Florida et al v United States Department of Health and Human Services et al case number.: 3:10-cv91-Rv/Emt and National Federation of Independent Business v Sebelius, 13 S. Ct. 2566 (2012).
134
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insurance policy providing a minimum level of coverage or to make a
shared responsibility payment";139
5.8.11.3

having considered the facts of the case and the nature of the individual
mandate, the court ultimately held that "[f]reedom of association
plainly presupposes a freedom not to associate"140 and that decisions
to enter into and maintain certain intimate human relationships "must
be secured against undue intrusion by the State because of the role of
such relationships in safeguarding the individual freedom that is central
to our constitutional scheme. In this respect, freedom of association
receives protection as a fundamental element of personal
liberty";141 and

5.8.11.4

the court concluded, inter alia, that in so far as PPACA was
promulgated for a justifiable reason and does not preclude American
citizens from establishing relationships with medical professionals of
their choice or associating with particular medical insurance, the
individual mandate was not unconstitutional.

5.8.12

Having regard to what is set out above, the right to freedom of association
and, in particular, the right not to associate with a cause that is contrary to a
person's beliefs is clearly and expressly recognised in our law and in the law
of foreign jurisdictions. Any limitation of such a right must, accordingly, be
reasonable and sufficiently justifiable in order to pass constitutional muster.

5.8.13

HASA is, thus, of the view that the requirement, in the White Paper, that
every person belongs to the NHI scheme or purchases health insurance in
accordance with the NHI fund, is prima facie, unconstitutional on the basis,
at least, of a limitation on the right to freedom of association (which
includes the right not to associate or to be different) in so far as –

5.8.13.1

the State, in terms of the White Paper, will be permitted to determine,
through coercion, the contours of the healthcare choices of South
African citizens;

5.8.13.2

being forced to join the NHI scheme will inhibit the ability of citizens to
choose whether or not to purchase health insurance or to join (or
remain a member of) a private medical scheme (thus obviating an
existing right of individuals to obtain access to healthcare through
alternative means); and

139
140
141

At page 5 of the Sebelius case, quoted above.
At page 5 of the Sebelius case, quoted above.
At page 4 of the Sebelius case, quoted above.
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5.8.13.3

citizens will be compelled to join the NHI scheme even if joining the
scheme would be at odds with citizens' convictions or where citizens
do not support the objects or methods of the NHI scheme.
Additionally, citizens will also be required to join the NHI scheme
irrespective of their state of health or the benefits to them in doing so.
Moreover, in relation to those members of the population who are
employed with an income and are, as a result, compelled to belong to NHI
and contribute to the fund, the obligation additionally to make direct
contributions to the fund will impact negatively on the constitutionality of
NHI in the context of –

5.8.14

5.8.14.1

the rights patients already enjoy to select their own health care
providers;142 and

5.8.14.2

the rights of medical schemes to select health care providers as part of
managed care principles in the Medical Schemes Act.143
HASA therefore contends that the proposed NHI scheme is subject to
constitutional challenge. In this regard, no basis presently exists in law to
compel every South African to join or to contribute to the NHI scheme,
especially with reference to the Bill of Rights. Even if legislation is created
making membership obligatory, that legislation must nonetheless pass
constitutional scrutiny and must be accepted as a reasonable limitation - in
terms of section 36 of the Constitution144 - on the rights in section 18 of the
Bill of Rights. Currently, the White Paper does not provide a reasonable
justification for compelling every South African to belong to NHI and
contribute to the fund despite the clear right to freedom of association.
Until HASA sees proposed legislation to this effect, HASA cannot accept that

5.8.15

142

No. 131 of 1998. See sections 7, 8 and 9 of the National Health Act, quoted above, and the National Patients' Rights
Charter published by the Health Professions Council of South Africa under the Health Professions Act No. 56 of 1974, as
amended
143
See sections 29 and 32 of the Medical Schemes Act read with Regulation 7, 8, 15, 15A, 15D, 15E, 15H, 15I and 15J
of the General Regulations promulgated in terms of the Medical Schemes Act (GNR 1262, dated 20 October 1999, as
amended)
144
Section 36 of the Constitution provides that –
"(1)
The rights in the Bill of Rights may be limited only in terms of law of general application to the extent that
the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and
freedom, taking into account all relevant factors, including –
(a)
the nature of the right;
(b)

the importance of the purpose of the limitation;

(c)

the nature and extent of the limitation;

(d)

the relation between the limitation and its purpose; and

(e)

less restrictive means to achieve the purpose.

(2)
Except as provided in subsection (1) or in any other provision of the Constitution, no law may
limit any right entrenched in the Bill of Rights".
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the obligation of compulsory membership is legally valid or constitutionally
sustainable.
Right to Self-Determination and to Choice

5.9
5.9.1

In addition to the right entrenched under section 18 of the Bill of Rights to
freedom of association, the right to self-determination is also relevant in
relation to determining the constitutionality of the proposed NHI scheme.
In this regard, in Christian Lawyers' Association v National Minister of Health
and others ("the CLA case")145, the concept of "self-determination" was dealt
with in relation to the constitutional validity of sections 5(2) and 5(3) of the
Termination of Pregnancy Act ("the Termination Act")146, read with the
definition of "woman" in sections 1 and 5(1) of the Act. The Termination Act
allows minor females to choose to have their pregnancies terminated
without, inter alia, the consent of the parents or guardians.

5.9.2

The plaintiffs in the CLA case contended that girls of such a young age are
not capable individually of making an informed decision regarding the
termination of pregnancy. The plaintiffs, further, contended that the
provisions of the Termination Act were in conflict with sections 23(1)(b),147
28(1)(b),148 28(1)(d)149 and 9(1)150 of the Constitution read with section 7(1)
of the Constitution.

5.9.3

The Constitutional Court examined the issues in dispute from the
perspective of the basis in law of the right of a woman to determine the fate
of her pregnancy and ultimately dismissed the challenge that had been
brought.151 In this regard, in dismissing the challenge to the legislation, the
Constitutional Court held that the recognition of the right of every individual
to self-determination has now become an imperative under the
Constitution, including in respect, inter alia, of -

5.9.3.1

145
146
147
148
149
150
151

section 12(2) of the Bill of Rights, which provides for the freedom and
security of a person and in particular that "everyone" has the right to
bodily and psychological integrity which includes the right "to make
decisions concerning reproduction" and "the security and control over
their body"; and

2005 (1) All SA 509 (T).
No. 92 of 1996.
Rights of children to family or parental care.
Right to be protected from maltreatment, neglect, abuse or degradation.
Supremacy of the best interests of the child.
Right to equality before the law.
At page 39 of the CLA judgement, quoted above.
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5.9.3.2

section 27(1)(a) of the Bill of Rights, which provides that "everyone"
has the right to have access to "health care services", including
"reproductive health care".

5.9.4

In this regard, Mojapelo J, at page 39 of the CLA judgement held that the
Constitution not only permits the Termination Act to make a pregnant
woman's informed consent the cornerstone of its regulation of the
termination of her pregnancy, but indeed requires the Termination Act to do
so.
According to Mojapelo J, to provide otherwise would be
unconstitutional.

5.9.5

The relevance of the CLA judgment to the question of compulsory
membership of the NHI scheme is readily apparent, in that compulsory
membership of NHI may infringe on the right to self-determination on the
basis that, within the requirement for compulsory membership, people are
not free to make choices regarding the healthcare services they require or
the manner in which they wish to be treated. Instead, the White Paper
contemplates that South Africans will be forced to become members of the
NHI scheme and will be limited to the confines of the fund.

5.9.6

The limitation of patient autonomy is counter-productive and irrational. In
this regard, S McIver in her article "User Perspectives and User
Involvement"152 contends that –
"There are two main arguments for the importance of involving users
in treatment choices. The first relates to the ethical principle of
autonomy which states that individuals have a right to exercise control
over decisions which affect their lives. In many countries this has lead
to legislation to support the clinical duty to obtain informed consent
for treatment and participation and research. This means that if users
believe that health professionals have abused their right to make
informed choices about their care they can seek redress in court.
However, legal standards and procedures differ between countries ….
There has been an increase in the number of decision aids being
constructed and tested. A systematic review identified seventeen that
have been subject to demise control of trials to assess the impact on
health outcomes (O'Connor et al 1999). A decision aid has the
following features that distinguish it from more general patient
information:

152

McIver, S (2006) 'User perspectives and user involvement' in Walshe, K and Smith, J (eds), Healthcare
Management, Maidenhead: Open University Press.
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•

information tailored to patient's health status; …

•

examples of other patients;

•

guidance or coaching a chair decision making;

•

different mode;

•

not educational or materials that inform about health issues in
general way;

•

not passive informed consent materials not designed to
promote compliance with the recommended option."153

5.9.7

Our courts have held in this regard that persons are entitled to the dignity of
choice.154 The public (and hence individuals) realise their socio-economic
rights in many ways, not all of which fit within the dominant paradigm of
state-based progressive realisation. As the reality of health care in South
Africa demonstrates (and as the drafters of the White Paper implicitly
acknowledge), many people access the objects of their socio-economic
rights by way of contractual or other relationships with private providers of
social goods and services.155

5.9.8

In the circumstances, the NHI policy by design inhibits the access that people
have secured for themselves to private health care through contractual
arrangements with private providers of health care.

5.9.9

Having regard to what is set out above, and in the absence of a reasonable
justification in the White Paper for compelling every South African to belong
to the NHI, HASA cannot accept that the NHI scheme, as currently
formulated, is constitutional.

5.10
5.10.1

The Right to Freedom and Security of the Person
As highlighted in the CLA case, the right to self-determination is closely
aligned with other rights, including the right to freedom and security of a
person as contemplated in section 12 of the Bill of Rights and, in particular,
section 12(2) which provides that everyone has the right to "bodily and
psychological integrity", including the right "to make decisions concerning
reproduction" and the right "to security and control over their body". In this

153

See S McIver in her article entitled "User perspectives and user involvement" in Walshe et al, quoted above at pages
437 to 440
Per Cameron JA in Brisley v Drotsky 2002 (4) SA 1 (SCA).
155
See generally Johan Froneman “The horizontal application of human rights norms” (2007) 21 Speculum Juris 13, at
24. See further Marius Pieterse, “Socio-economic Rights and Private Law: The Next Frontier”, (2007) 8 (3) ESR Rev 2, 3; see
also most recently Marius Pieterse “Relational Socio-Economic Rights”, (2009) 25 SAJHR, 198. And see too Sandy
Liebenberg, Socio-Economic Rights: adjudication under a transformative Constitution, 2010, chapter 7, and also her earlier
“The application of socio-economic rights to private law”, (2008) TSAR 3 464.
154
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regard, the term "integrity", as used in section 12 of the Bill of Rights, has
been described by Currie and De Waal as including ideas of
"self-determination and autonomy" and the right to "control over one's
mind".156
5.10.2

In so far as the right to "security in and control over one's body" is
concerned, Currie and De Waal note that "in essence the right to freedom
and security of the person is a right to be left alone. And, at least in relation
to one's body, the right to create a sphere of individual inviolability".157
Additionally, Currie and De Waal note that the right contains two elements,
namely "security in" one's body, which denotes "the protection of bodily
integrity against intrusions by the State and others", and "control over"
one's body, which denotes "the protection of what could be called bodily
autonomy or self-determination against interference".158 According to
Currie and De Waal, "the former is a component of the right to be left alone
in the sense of being left unmolested by others. The latter is a component
of the right to be left alone in the sense of being allowed to live the life one
chooses."159

5.10.3

HASA is, thus, of the view that the establishment of the NHI fund, as
currently contemplated in the White Paper, also prima facie contravenes the
right to freedom, and in particular, the right to control one's body in so far
as the White Paper, inter alia, contemplates that citizens will not be entitled
to "live the life" they choose in circumstances where the life they choose is
one that excludes health insurance.

5.10.4

Additionally, in so far as the process of implementation of NHI will ultimately
preclude members of the public from accessing alternative services - and
particularly in circumstances where the services offered in terms of the NHI
scheme are of poor quality160 or result in the inability of citizens to obtain
timeous healthcare - the NHI scheme will also infringe on the right to
security in one's body.
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See Currie and De Waal, quoted above, at page 288.
See Currie and De Waal, quoted above, at page 287.
See Currie and De Waal, quoted above, at page 287.
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See Currie and De Waal, quoted above, at page 287.
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In this regard, statements are made in the White Paper concerning the precise nature of the quality of healthcare
services particularly in the public sector. Steps have been taken to introduce the Office of Health Standards Compliance in
terms of the NHA. However, that office is yet to address directly and substantively quality concerns and the provision of
healthcare in the public sector in South Africa. At paragraph 75 of the White Paper, the statement is made that "[q]uality of
healthcare must be adequately addressed in both the public and private sectors. Public sector facilities are regularly assessed
against core quality standards. This has revealed that there are quality problems in the areas of staff attitudes, waiting times,
cleanliness, drugs stock outs, infection control and safety and security of staff and patients. In addition, significant increases in
utilisation due to the high burden of disease and increased patient loads have further compromised the quality of care." Quality
remains a concern and arguably a central reason for a distrust in the South African public in respect of receiving healthcare
from a public institution.
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5.10.5

In this regard, thus far, no South African Constitutional Court cases dealing
with access to healthcare services have been adjudicated primarily under
section 12(2) of the Constitution.161 However, cases from the Supreme Court
of Canada support the argument that the impairment of health-related
interests may implicate a residual right to security in one's body, when the
impairment is substantial. In this regard, as demonstrated in the cases cited
below, physical and psychological impact, adverse effects on the integrity of
the human body and its wellbeing, and bodily self-determination feature
prominently in substantiating a claim under section 7 of the Canadian
Charter,162 which similar to section 12(2) of the Constitution, provides that
everyone has the "right to life, liberty and security of the person and the
right not to be deprived thereof except in accordance with the principles of
fundamental justice".

5.10.6

In the Canadian case of R v Morgentaler,163 three medical practitioners were
charged for conspiring to perform illegal abortions. At the time, pregnant
women who required therapeutic abortions in Canada faced difficulties in
securing approval for the procedure in the public sector due to long waiting
periods. The medical professionals asserted that these women had a right
to a therapeutic abortion in cases where the State failed to facilitate access
in the public system.164

5.10.7

The Supreme Court of Canada ultimately held that the delays in procuring a
therapeutic abortion violated section 7 of the Canadian Charter. In coming
to this conclusion Dickson CJ held that the phrase "security of the person"
meant that the "human body ought to be protected from interference by
others" and also provided for "respect for physical integrity". Dickson CJ
held further that "interference with bodily integrity and serious Stateimposed psychological stress" or significant "emotional stress" breached the
security of the person. The psychological stress in this case was occasioned
by the long waiting times endured by women who require therapeutic
abortions before the State granted them certificates allowing the procedure.
In the Morgentaler case, Beetz J emphasised this by stating that "Security of the person within the meaning of s. 7 of the Charter must
include a right of access to medical treatment for a condition
representing a danger to life or health without fear of criminal
sanction. If an act of Parliament forces a pregnant woman whose life
or health is in danger to choose between, on the one hand, the
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See M Pieterse "The Interdependence of Rights to Health and Autonomy in South Africa" (2008) 125 SALJ 553, 5623 for a discussion of various High Court decisions on autonomy interests in the context of health.
Canadian Charter of Rights and Freedoms , Constitution Act, 1982, R.S.C. 1985, App. II, No.44, Schedule B, Pt. 1.
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At page 5 of the Morgentaler judgement, quoted above.
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commission of a crime to obtain effective and timely medical
treatment and, on the other hand, inadequate treatment or no
treatment at all, her right to security of the person has been
violated."165
5.10.8

Similarly, in Chaoulli v Québec166, the applicants successfully challenged the
constitutionality of legislative provisions prohibiting alternative private
health insurance for services available in the public sector – a state of affairs
ultimately proposed in terms of the White Paper in so far the requirement
for "complementary cover" for medical schemes is concerned. In particular,
the offending provisions were section 11 of the Hospital Insurance Act167
and section 15 of the Health Insurance Act.168

5.10.9

According to the appellants, prohibiting parallel private health insurance
prevented patients from accessing timely healthcare in the private sector in
cases where the public sector failed to facilitate timely access.169 The
appellants submitted that this was inconsistent with section 7 of the
Canadian Charter and section 1 of the Québec Charter,170 which provides
that "every human being has a right to life, and to personal security,
inviolability and freedom."

5.10.10

The majority in the Chaoulli case held that –

5.10.10.1

165
166
167

the prohibition of purchasing private health insurance for services that
were available in the public sector infringed on section 1 of the Québec
Charter, with the court declaring that if no prohibition of private health
insurance existed, then those inhabitants of the province of Quebec
("Quebeckers") who were able to purchase private health insurance
should have been allowed to do so to avoid suffering the detrimental
consequences of waiting lists;171

At paragraph 70 of the Morgentaler judgement, quoted above.
Chaoulli v Quebec [2005] 1 S.C.R. 791; 2005 SCC 35.
Hospital Insurance Act, R.S.Q., c. A-28, which provides "(1) No one shall make or renew, or make a payment under a contract under which (a) a resident is to be provided with or to be reimbursed for the cost of any hospital service that is one of the insured services;
(b) payment is conditional upon the hospitalization of a resident; or
(c) payment is dependent upon the length of time the resident is a patient in a facility maintained by an institution contemplated in
section 2".
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C.O.L.R c A-29. Section 15 provides that "[n]o person shall make or renew a contract of insurance or make a
payment under a contract of insurance under which an insured service is furnished or under which all or part of the cost of such
a service is paid to a resident or a deemed resident of Québec or to another person on his behalf".
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At paragraph 103 of the Chaoulli judgement, quoted above.
170
Quebec Charter of Human Rights and Freedoms C.O.L.R c C-12. (Canada).
171
At paragraphs 37 – 45 of the Chaoulli judgement, quoted above.
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5.10.10.2

the limitation was not justifiable under section 9 of the Québec
Charter. In this regard, whilst acknowledging the objective of the
statutes was to promote healthcare of a high quality to all Quebeckers
regardless of ability to pay, the majority held that "a health care service
that does not attain an acceptable level of quality of care cannot be
regarded as a genuine health care service. Low-quality services can
threaten the lives of users";172 and

5.10.10.3

the prohibition on private insurance created an "insurmountable"
barrier preventing average-income earners from procuring timely
health services in the private sector.173

5.10.11

The concurring majority held that the prohibition against private health
insurance also violated section 7 of the Canadian Charter on the basis that –

5.10.11.1

the purpose of the Canada Health Act174 was to "protect, promote and
restore" the health of Canadian residents and "to facilitate reasonable
access to health services without financial or other barriers";

5.10.11.2

if government imposed a monopoly and then failed to promote
reasonable access to health services then this "trigger[ed] the
application of section 7 of the Charter";175

5.10.11.3

although private health services were not prohibited in terms of the
legislation, by making a contract for parallel private insurance
essentially ineffective, the government created a virtual monopoly for
the public health system. Thus, only the "very rich, who can afford
private care without the need of insurance would be able to access
private health care";176 and

5.10.11.4

accordingly, the relevant provisions of the Hospital Insurance Act and
the Health Insurance Act violated section 7 to the extent that they
resulted in patients suffering adverse physical or psychological
consequences. The concurring majority held further, on the basis of R
v Morgentaler, that waiting lists giving rise to psychological and
physical suffering possibly violated section 7 of the Charter.177 Put
bluntly, the concurring majority recorded that "[a]ccess to a waiting list
is not access to health care". However, the concurring majority
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At paragraphs 50 of the Chaoulli judgement, quoted above.
At paragraphs 46-100 of the Chaoulli judgement, quoted above.
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Canada Health Act R.S.C., 1985, c. C-6.
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At paragraphs 105 of the Chaoulli judgement, quoted above. In saying this, the concurring majority was not
pronouncing at this juncture on the constitutionality of the legislation or its effects, but merely saying that a government
monopoly that fails to deliver adequate health care may possibly violate section 7 of the Canadian Charter.
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At paragraph 106 of the Chaoulli judgement, quoted above.
177
[1988] 1 S.C.R. 30. In this matter, the Supreme Court held that delays in performing therapeutic abortions generated
by the possible imposition of criminal offences on doctors violated section 7 of the Charter.
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qualified the finding of a violation of section 7 by requiring the impact
of the delay to be "serious" and "clinically significant".178
5.10.12

6

The Canadian decisions of Morgentaler and Chaoulli show that
health-related interests beyond physical freedom implicate rights to
freedom and security in one's body as well as rights to physical and
psychological integrity. Accordingly, in so far as the NHI scheme, as
proposed in the White Paper, contemplates forced association with the fund
as well as a prohibition against access to alternative healthcare services (in
circumstances where the quality of the services to be provided in terms of
the NHI are not guaranteed, and no meaningful account of the current
problems in the public healthcare system is provided, and relatedly, no clear
and convincing plan is proposed to eradicate those problems), the White
Paper is prima facie susceptible to legal challenge on the basis, inter alia,179
of a limitation of section 12 of the Bill of Rights.

SERVICES TO BE PROVIDED IN TERMS OF THE NHI
SCHEME AND THE RIGHT TO HEALTHCARE

6.1

Right to healthcare

6.1.1

In addition to the potential infringements of the Constitution based on the
mandatory nature of the NHI scheme, the White Paper (as is clear from the
Morgentaler and Chaoulli judgments) may also give rise to concerns relating
to a potential infringement of the right to healthcare, as contemplated in
section 27 of the Bill of Rights.180

6.1.2

Section 27(1) of the Bill of Rights provides that "[e]veryone has the right to
have access to … healthcare services, including reproductive health care".
Section 27(2), in turn, provides that "[t]he state must take reasonable
legislative and other measures, within its available resources, to achieve the
progressive realisation of [the right to healthcare]".

6.1.3

In relation to the manner in which the right to healthcare may be protected,
the Constitutional Court in the First Certification case181 held that
socio-economic rights, such as the right to healthcare, should be both
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At paragraph 123 of the Chaoulli judgement, quoted above.
Other constitutional challenges may include a challenge in respect of a constitutional taking of property under section
25 of the Constitution; the rights patients already enjoy to select their own health care providers in terms of sections 7, 8 and 9
of the National Health; and the rights of medical schemes to select health care providers as part of managed care principles in
the Medical Schemes Act in terms of sections 29 and 32 of the Medical Schemes Act read with regulation 7, 8, 15, 15A, 15D,
15E, 15H, 15I and 15J of the General Regulations promulgated in terms of the Medical Schemes Act (GNR 1262, dated
20 October 1999, as amended).
180
This is despite the allegation made in paragraph 54 of the White Paper that "NHI will ensure access to health care as
enshrined in the Bill of Rights, Section 27 of the Constitution …".
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negatively and positively protected. In so far as the positive protection is
concerned, section 27 creates an obligation on the State to promote and
fulfil the right in terms of sections 27(2) by taking measures to fulfil the right
which are reasonable and are subject to the criteria of resource availability
and progressive realisation. In relation to the negative protection, Currie
and De Waal note that the negative protection contemplates "A negative obligation not to interfere with someone who is doing
something that they have the right to do …. Applied to socio-economic
rights, negative protection means that a court can prevent the state
from acting in ways that infringe the socio-economic rights directly….
The right to … healthcare may therefore not be subjected to what have
been termed 'deliberately regressive measures'. A deliberately
regressive measure is one that has the effect of denying individuals
their existing access to … healthcare. A law prohibiting the purchase or
use of anti-retroviral drugs by HIV-positive people would entail a direct
negative infringement of the right to healthcare, for example, and
could be remedied relatively simply by an order declaring the law
invalid".182
6.1.4

The Constitutional Court has not had occasion to consider the scope of the
negative aspect of the section 27 right of access to health care.

6.1.5

That being said, in understanding the ambit of the negative obligation and
its implication for the State, useful instruction may be drawn from probably
the leading case on horizontal application of socio-economic rights, being
Juma Musjid.183

6.1.6

The matter involved the socio-economic right of access to basic education,
and involved a decision by a Trust to evict a public school from land that the
Trust owned, on the basis that the relevant provincial MEC had failed to
enter into an agreement for the use of the land (in terms of section 14 of
the Schools Act, which allows a public school to be located on private land
by agreement)184 and make payment in respect thereof.

182

See Currie and De Waal, quoted above, at page 568. The point has also been made in Government of the Republic
of South Africa v Grootboom 2001 (1) SA 46 (CC) at paragraph 20, in relation to the right to have access to adequate housing
that "there is, at the very least, a negative obligation placed upon the State and all other entities and persons to desist from
preventing or impairing the right of access to adequate housing". The Court in Minister of Health v Treatment Action Campaign
(No 2) 2002 (5) SA 721 (CC), at paragraph 46, expressly applied the aforementioned dictum in Grootboom to the health right in
section 27. Mokgoro J, on behalf of the Court at paragraphs 31-34 held that the right to have access to adequate housing
comprised of a negative obligation that the state may not "prevent or impair existing access to adequate housing".
183
Governing Body of the Juma Musjid Primary School & Others v Essay N.O. and Others 2011 (8) BCLR 761 (CC) at
paragraph 5406.
184
Section 14(1) of the South African Schools Act 84 of 1996 ("Schools Act") provides that “a public school may be
provided on private property only in terms of an agreement between the MEC and the owner of the private property”.
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The Constitutional Court, in considering whether the negative aspect of the
right to a basic education (in section 29(1)) placed any obligation on the
Trust in relation to the question of eviction, held as follows -

6.1.7

6.1.7.1

"It is clear that there is no primary positive obligation on the Trust to
provide basic education to the learners. That primary positive
obligation rests on the MEC".185

6.1.7.2

"There was also no obligation on the Trust to make its property
available to the MEC for use as a public school. A private landowner
may do so, however, in accordance with section 14(1) of the Act which
provides that a public school may be provided on private property only
in terms of an agreement between the MEC and the owner of the
property".186

6.1.7.3

"It needs to be stressed however that the purpose of section 8(2) of
the Constitution is not to obstruct private autonomy or to impose on a
private party the duties of the state in protecting the Bill of Rights. It is
rather to require private parties not to interfere with or diminish the
enjoyment of a right"187 (emphasis added).

6.1.8

Importantly, the Court made clear that the primary obligation in respect to
the learners’ right rested on the State. The only reason why the Trust was
found to bear a "secondary" obligation not to impair the right to basic
education of the learners in that case was that it had decided to allow its
land to be used as a public school, which was regulated by section 14 of the
Schools Act. Yet, even though the Trust had made its property available for
use as a public school, the Court emphasised that this did not mean that it
had given up its rights of ownership – rather, the high watermark of the
Trust’s obligation was a duty to try and minimise the impairment to the
rights of the learners, when seeking an eviction.

6.1.9

In particular, the Court held that "In order to assess whether the Trustees acted reasonably in seeking
an order for eviction, one has to be mindful that the primary obligation
in respect of the learners’ right to a basic education is that of the state.
The Trust’s obligation is secondary and, important to remember, arises
only from its willingness to allow the property to be used as a public
school and to enter into a section 14 agreement. It did not give up its
rights of ownership of the property. At most, the Trust’s constitutional

185
186
187

See paragraph 57 of the Juma Musjid judgement, quoted above.
See paragraph 57 of the Juma Musjid judgement, quoted above.
See paragraph 58 of the Juma Musjid judgement, quoted above.
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obligation, once it had allowed the school to be conducted on its
property, was to minimise the potential impairment of the learners’
right to a basic education"188 (emphasis added).
6.1.10

In the context of the right of access to health care service, similar
considerations would significantly impact on any court’s assessment of the
State’s negative obligation in relation to the right of access to health care
services.

6.1.11

Currie and De Waal also note that law or conduct leading to a decline in,
rather than progressive improvement in, healthcare conditions would
amount to a violation of the negative protection afforded in respect of the
right to healthcare and could be declared invalid for this reason.189
Importantly, a court considering a negative violation of the right to
healthcare will not consider the standards in section 27(2) such as
reasonableness, the availability of resources and progressive realisation.190
Any measure that deprives a person of existing access to the right to
healthcare is a limitation that must be justified under section 36 of the
Constitution.191 And importantly, as Juma Musjid makes clear, where the
State relies on its obligation (as it does in relation to the NHI) to provide
access to healthcare, that obligation does not give the State licence to
impose an expense on private parties or to invade private property rights, or
to obstruct private autonomy.

6.1.12

In the circumstances, any Government policy or legislation that has the
effect of inhibiting the access that persons have secured for themselves to
private health care through contractual arrangements with private providers
of health care, may violate the negative obligation created by the right of
access to health care services (moreover, it would not constitute a
reasonable measure by the State to progressively realise the right of access,
it would rather amount to an unreasonable and retrogressive measure, in
violation of section 27(2)).

6.1.13

Whether any impairment to persons’ existing access to private health care is
reasonable and justifiable will depend in large measure on whether the
Government’s legislative or other measures provided concomitant with any
impairment a viable public alternative which ensures quality healthcare that
at least approximates what was being obtained in the private sector.

188
189
190
191

See paragraph 62 of the Juma Musjid judgement, quoted above.
See Currie and De Waal, quoted above, at page 569.
See Currie and De Waal, quoted above, at page 569.
See Currie and De Waal, quoted above, at page 569.
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6.1.14

This is made clear by the Constitutional Court’s decision in Law Society of
South Africa and Others v Minister for Transport and Another 2011 (1) SA
400 (CC).

6.1.15

In that case the Court was dealing with sections of the RAF Amendment
Act192 under which the Minister of Transport had prescribed the tariff for
claims to be paid by the Fund for hospital and other medical treatment. The
Court held as follows in regard to the tariff -

6.1.15.1

"I have no hesitation in finding that the UPFS tariff is a tariff that is
wholly inadequate and unsuited for paying compensation for medical
treatment of road accident victims in the private health care sector.
The evidence shows that virtually no competent medical practitioner in
the private sector with the requisite degree of experience would
consistently treat victims at UPFS rates. This simply means that all road
accident victims who cannot afford private medical treatment will have
no option but to submit to treatment at public health
establishments"193 (emphasis added).

6.1.15.2

"It emerges from the evidence that the UPFS tariff does not cover
material services which road accident victims require and which are
provided by the private health care sector. … It is clear, that the UPFS
tariff is inadequate for paying compensation for medical treatment for
road accident victims and in particular in relation to victims rendered
quadriplegic or paraplegic"194 (emphasis added).

6.1.15.3

"Lastly and perhaps more importantly, the evidence shows that in
certain material respects the public health institutions are not able to
provide adequate services crucial to the rehabilitation of accident
victims who are permanently disabled"195 (emphasis added).

6.1.15.4

"A quadriplegic or paraplegic is constantly at risk in a state hospital as
a result of the chronic lack of resources, paucity of staff and
inexperience in dealing with spinal cord injuries. … spinal cord injured
patients who are wholly dependent on state health care facilities
commonly receive substandard care and are at the material risk of
untimely death due to untreated complications"196 (emphasis added).

192

Road Accident Fund Amendment Act No. 19 of 2005.
See paragraph 91 of the Law Society judgement, quoted above.
See paragraph 92 of the Law Society judgement, quoted above.
195
See paragraph 93 of the Law Society judgement, quoted above.
196
See paragraph 94 of the Law Society judgement, quoted above.
193
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6.1.15.5

"… there are serious deficiencies within the state health care centres
and acknowledges that there are vast disparities between the public
and private sector, a matter which remains a key challenge"197
(emphasis added).

6.1.15.6

"It is indisputable that imposing public health tariffs on road accident
victims amounts to restricting them to treatment at public health
institutions, if they cannot fund the healthcare themselves. In some
instances, that restriction will be perfectly reasonable and adequate.
However, the overwhelming and undisputed evidence demonstrates
that road accident victims who are rendered quadriplegic or paraplegic
require specialised care for life without which there can be lifethreatening complications which if unattended lead to their inevitable
demise"198 (emphasis added).

6.1.15.7

"To this charge, the respondents have no effective answer. They
acknowledge the vast disparity between private and public healthcare
establishments and explain how they propose to improve public
healthcare establishments. What they do not do, is to meet head-on
the complaint that quadriplegic or paraplegic road accident victims
would not easily survive the health care services at public hospitals"199
(emphasis added).

6.1.15.8

"The respondents do not suggest that there is a historical or present
unfairness related to giving serious spinal injury accident victims access
to private health care services whilst public health provision is being
progressively improved"200 (emphasis added).

6.1.15.9

"I am satisfied that the UPFS tariff is incapable of achieving the purpose
which the Minister was supposed to achieve, namely a tariff which
would enable innocent victims of road accidents to obtain the
treatment they require. UPFS is not a tariff at which private health
care services are available; it does not cover all services which road
accident victims require with particular reference to spinal cord injuries
which lead to paraplegia and quadriplegia. The public sector is not able
to provide adequate services in a material respect. It must follow that
the means selected are not rationally related to the objectives sought

197
198
199
200

See paragraph 95 of the Law Society judgement, quoted above.
See paragraph 96 of the Law Society judgement, quoted above.
See paragraph 97 of the Law Society judgement, quoted above.
See paragraph 98 of the Law Society judgement, quoted above.
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to be achieved. That objective is to provide reasonable healthcare to
seriously injured victims of motor accidents"201 (emphasis added).
6.1.15.10

"even if reg 5(1) were found to be rational, the tariff is in any event
under-inclusive in relation to the health care needs of quadriplegic and
paraplegic road accident victims and, for that reason, would be
unreasonable and thus in breach of s 27(1)(a) read together with s
27(2) of the Constitution"202 (emphasis added).

6.1.16

In light of this decision by the Constitutional Court, it is evident that until
such time as there is significant improvement in the public health sector
(and a proper plan by which such improvement will materialise, flowing
from a meaningful and frank assessment by Government of the extent and
depth of the problems in the public healthcare service), any Government
programme or legislative intervention that would seek to limit or reduce
existing access to life-saving and superior private sector health care, is
unlikely to pass constitutional muster, since it would not be a reasonable
measure that would ensure the progressive realisation of access to health
care services.

6.1.17

In this respect HASA again draws attention to the Canadian Supreme Court’s
decision in the Chaoulli case.203 As highlighted above, the case concerned
the validity of the Health Insurance Act and the Hospital Insurance Act,
under the Quebec Charter and the Canadian Charter.204 These Acts
attempted to shore up the provincial health system by prohibiting
Quebecers from taking out medical insurance for services in the private
sector that are available under the provincial health system. The appellants
claimed that the waiting times in the public health system, coupled with the
prohibition on medical insurance, created an obstacle to medical treatment,
resulting in unnecessary suffering. As a result, the appellants argued,
section 7 of the Charter, which protects the right to life, liberty and security
of the person, was infringed.205

6.1.17.1

The majority, per Deschamps J, found that there was an infringement
of section 7 of the Charter, since waiting times within the public
healthcare system meant that it was "inevitable that some patients will

201

See paragraph 99 of the Law Society judgement, quoted above.
See paragraph 100 of the Law Society judgement, quoted above.
203
See the Chaoulli judgment, quoted above.
204
For the purposes of this discussion, the provisions of these Charters relevant to this judgment are substantially the same,
and reference will be made to the Canadian Charter in the subsequent discussion for ease of comparative reference. It should
be noted, however, that the judgment was ultimately decided on the basis of the Quebec Charter, and the finding of the Court
was inconclusive with regard to the Canadian Charter, since Deschamps J reserved judgment in this regard – the result being
that three judges found a violation of the Canadian Charter, while three did not.
205
See paragraph 37 of the Chaoulli judgement, quoted above.
202
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die if they have to wait for an operation".206 Moreover, this
infringement was not justified under the Charter since there was no
proportionality between the measure adopted and the objective of the
provisions, namely, "to preserve the integrity of the public healthcare
system".207
6.1.17.2

While Deschamps J found that there was a rational connection, she
held that the Attorney-General had not demonstrated that this
measure met the minimal impairment test.208

6.1.17.3

In coming to this conclusion, Deschamps J relied extensively on
comparative evidence from other Canadian provinces and OECD
countries to show that the integrity of the public healthcare system
could be maintained, even with private medical insurance allowed.209

6.1.17.4

In her reasoning, Deschamps J made a number of comments on the
level of deference required of a court in relation to a Government
policy intervention such as the one in issue. Her starting point was that
Government must be able to justify any measures it takes which
infringe Charter rights.

6.1.17.5

The concurring judgment of McLachlin CJ and Major J (with Bastarache
J) similarly found that the purpose of the legislation was to protect the
public health system and that there was an infringement of section 7 as
the provisions in question restricted access to private healthcare, while
"failing to provide public healthcare of a reasonable standard within a
reasonable time".210 Such an infringement, they concluded, failed to
meet the rational connection requirement, and characterised the
provisions as "arbitrary".211 Moreover, they were of the view that the
provisions failed to meet the minimal impairment test as "the
prohibition goes further than necessary to protect the public
system".212

6.1.17.6

The majority and concurring judgments therefore characterise the
question before the court as being whether the prohibition on private
medical insurance is justifiable given the waiting times within the
public health system, and the legislative objective of protecting the
public health system.
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See paragraph 40 of the Chaoulli judgement, quoted above.
See paragraph 56 of the Chaoulli judgement, quoted above.
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See paragraph 84 of the Chaoulli judgement, quoted above.
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See paragraphs 70 to 84 of the Chaoulli judgement, quoted above.
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See paragraph 105 of the Chaoulli judgement, quoted above.
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6.1.18

The Chaoulli case highlights that poorly crafted legislative or other
measures, or ones which are not properly substantiated by evidence, stand
to be struck down as unreasonable by the courts and despite the usual
deference that judges are expected to show towards the State’s
achievement of its policy goals. That is either because of a breach of section
27(2) or because of a more direct breach of rights such as the right to life
(section 11), the right to dignity (section 10), or the right to bodily integrity
(section 12(2)).

6.1.19

This makes clear that any Government policy or programme is unlikely to
withstand constitutional scrutiny if it infringes in any way the public’s
current ability to access healthcare, in particular if its effect is to force the
public to use substandard public healthcare when they are willing and able
to make use of private healthcare.

6.1.20

Indeed, as the Constitutional Court found in Law Society judgement the
"public sector is not able to provide adequate services in a material respect.
It must follow that the means selected [of imposing a tariff which would
only allow access to the public healthcare sector] are not rationally related
to the objectives sought to be achieved. That objective is to provide
reasonable healthcare…".213

6.1.21

This same unassailable logic would apply to any attempt by the State to try
and force the public to make use of a health care system which the
government, and indeed the courts, accept is currently failing – particularly
where a viable and competitive private healthcare sector is available to
service the needs of paying customers. That is because without such a
guarantee of an effective public health care alternative, there is the very real
risk that the functioning of “privately managed sectors of the health sector
might be sacrificed in the name of equality, affordability and accessibility,
but with the end result of mediocrity and long queues for all.”214 This would
be irrational and unreasonable, and would constitute an unconstitutional
impairment of the right to access healthcare, alternatively an unreasonable
and retrogressive legislative measure in violation of section 27(2).

213
214

See paragraph 99 of the Law Society judgement, quoted above.
Liz Still, Health Care in South Africa, 2011 at page 93.
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6.2

Nature of the services contemplated in the White Paper

6.2.1

Bearing in mind the nature of the right to healthcare, as contemplated in
section 27, consideration must be given to the substantive features of the
NHI scheme in so far as the provision of healthcare services is concerned. In
this regard, the White Paper makes much reference to the universal nature
of the proposed NHI and the extent of the coverage that is to be provided.
The White Paper, however, lacks the requisite detail in respect, inter alia, of
the scope and ambit of the services to be provided as well as the manner in
which such services will be provided.

6.2.2

The White Paper provides –

6.2.2.1

at paragraph 125 that "NHI will provide a comprehensive package of
personal health services. As resources are limited, the delivery of a
comprehensive package will take into account the need to
progressively realise the personal health benefits whilst undertaking
priority setting. NHI will not cover everything for everyone;" and

6.2.2.2

at paragraph 400 that "it is necessary to take into account the reality
that irrespective of how comprehensive the NHI entitlements will be,
some personal healthcare services will not be covered. This may be as
a result of these health services not fitting into the mainstream of
medically necessary and efficacy-proven interventions approved for
NHI".

6.2.3

The White Paper lists certain services which are described as being the
services to be provided by NHI, albeit that a qualification is included in
paragraph 131 that these are services to be included in a NHI. In this regard,
the aforementioned services are described in the White Paper as follows "i.

Preventive, community outreach and promotion services

ii.

Reproductive health services

iii.

Maternal health services

iv.

Paediatric and child health services

v.

HIV and AIDS and Tuberculosis services

vi.

Health counselling and testing services

vii.

Chronic disease management services

viii.

Optometry services
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ix.

Speech and Hearing services

x.

Mental health services including substance abuse

xi.

Oral health services

xii.

Emergency medical services

xiii.

Prescription medicines

xiv.

Rehabilitation care

xv.

Palliative services

xvi.

Diagnostic radiology and pathology services".

6.2.4

The description of the services is, however, vague and uncertainty exists in
relation to the meanings of, for example "prescription medicines" and
"palliative services". The White Paper does, however, make it clear that the
services to be provided, ultimately, will not be similar to the prescribed
minimum benefits currently provided by medical schemes as such benefits
"cover a limited number of health conditions, are essentially hospi-centric
without fully addressing the burden of disease."215

6.2.5

Additionally, the White Paper contemplates a focus on primary and
preventive care, which is an approach that, according to the White Paper, is
distinct to the current focus of the health system. In this regard, statements
are made in the White Paper that –

6.2.5.1

"[t]he current health system is characterised by an emphasis on
curative services that leaves prevention by the wayside. Furthermore,
the entry level into accessing health services is mostly at an
inappropriate level of care (secondary, tertiary and specialist services)
rather than at a primary health care level. This has significantly
contributed to the high costs of health care and the inefficiency of the
health system";216 and

6.2.5.2

in the NHI, "there should be a strong emphasis on disease prevention
and health promotion and not only on curative services through a reengineered Primary Health Care platform".217

215
216
217

Paragraph 132 of the White Paper.
Paragraph 76 of the White Paper.
Paragraph 393 of the White Paper.
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6.2.6

Implicit in these statements, therefore, is that the full range of current
treatments available (including curative as well as secondary, tertiary or
quaternary care) may not readily be available under the NHI basket. The
aforementioned implication is exacerbated by statements made in the
White Paper that highlight the limited resources of the State218 as well as
the inadequacy of the proposed funding system for purposes of the
implementation of the NHI scheme.219 In this regard, a failure to provide the
full range of the treatments available in terms of the current healthcare
regime will result in the infringement of the negative protection afforded to
the right to healthcare in terms of section 27 of the Bill of Rights for the
reasons set out above in paragraph 6.1.220

6.2.7

At present members of the public are entitled to receive all such care as the
State is able reasonably to provide within its available resources. 221 Such
care includes healthcare at all levels, including tertiary and quaternary care.

6.2.8

Additionally, members of medical schemes presently have access to a wide
range of treatment benefits and, particularly in the context of prescribed
minimum benefits, are entitled to the benefit of payment in full for all such
treatments received, irrespective of the scheme to which they belong and
the amount that they pay for such medical scheme membership.222

6.2.9

Thus, to the extent that the defined basket of benefits available under the
proposed NHI will be less than that which is presently available — either
from the State or through membership of a medical scheme — then the
policy underpinning the White Paper will not be advancing the progressive
realisation of access to healthcare, but will be limiting rights of access to
healthcare. To that extent the policy would be prima facie unconstitutional
and, at the very least, it would require a law of general application to effect
this limitation.

6.2.10

Understanding the nature and extent of the defined basket of NHI benefits
is therefore material to a proper consideration of whether or not the policy
reflected in the White Paper is lawful and/or acceptable, whether in part or
at all. In particular, the determination of the services included in or

218

At paragraph 125 of the White Paper.
See chapter 7 of the White Paper and the comments on chapter 7, as prepared by Nicola Theron of Econex in her
report entitled "Comments on Select Aspects of the NHI White Paper" ("Econex Report"). In this regard, the aforementioned
report deals with specifics around methodologies for the pricing of healthcare services in South Africa and the cost projection
for the NHI scheme.
220
Even if these services are to be provided in terms of the proposed NHI scheme, the likelihood is that services
classified as secondary, tertiary or quaternary will be subjected to more significant need-based rationing in terms of which NHI
administrators will require a greater threshold of need and likelihood of benefit before authorising the provision of such a
service. The primary health care approach as articulated in the White Paper, thus, undercuts a central purpose of NHI, which is
to reduce demand for medical scheme membership by providing benefits of sufficient range and quality to South Africans.
221
Soobramoney v Minister of Health, KwaZulu-Natal 1998 (1) SA 765 (CC) ("the Soobramoney case").
222
That is, in terms of the provisions of regulation 8(1) of the General Regulations promulgated by the Minister in terms
of the Medical Schemes Act No. 131 of 1998.
219
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excluded from the NHI basket must be undertaken rationally and
reasonably, all the while achieving the progressive realisation of the rights
under section 27 of the Constitution223 and without impacting negatively on
private ownership rights and autonomy.
In this regard, even if all the services that are currently available to South
Africans are provided for in terms of the NHI, the proposed manner in which
the NHI is to be implemented, may result in various unintended
consequences that may negatively impact upon the right to healthcare, as
discussed below in greater detail.

6.2.11

Diminished role of medical schemes

6.3

Currently, medical schemes enable people to relieve pressure on the public
health system by seeking access to quality healthcare services in the private
sector. A patient may thus choose to bypass the public health system and
obtain access to healthcare directly from the private sector for a variety of
reasons, for example –

6.3.1

6.3.1.1

the healthcare required by a patient may only be available in the
private sector;

6.3.1.2

the appropriate healthcare may be available in the public sector, but
poor quality services, long waiting lists and excessive queues exist at
public hospitals which incline the patient to choose to pay for
healthcare from the private sector; and

6.3.1.3

due to need-based rationing which occurs in the public sector, a
patient may not qualify to receive treatment in a public hospital and
will therefore seek private healthcare.224

6.3.2

223
224

Since medical schemes make it possible for members to access private
healthcare, medical schemes enhance a patient's ability to access healthcare
services, which is a constitutionally protected interest under section 27 of
the Bill of Rights. However, as discussed above in paragraph 5.6, the White
Paper seeks severely to limit the role of medical schemes in the healthcare
system in South Africa by, prohibiting patients from opting out of payment
towards NHI and, ultimately, limiting the services to be covered by medical
schemes only to complementary care.

Minister of Health v Treatment Action Campaign (No 1) 2002 (5) SA 703 (CC).
See the Soobramoney case, quoted above.
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6.3.3

The effect of the NHI will, thus, likely result in the decrease of medical
scheme membership in so far as –

6.3.3.1

many people, who currently subscribe to medical scheme options, will
no longer be able to afford medical scheme cover in the face of an
additional compulsory payment towards NHI

6.3.3.2

the younger healthier parts of the population will, in all likelihood, be
more inclined to rely on the NHI scheme for medical care rather than
purchase private health insurance from a medical scheme and in so
doing save themselves the costs of a premium or contribution; and

6.3.3.3

membership of medical schemes will likely decrease as a result of the
limitations placed on the services to be offered by the schemes.

6.3.4

6.4

The lessening demand for medical scheme membership will in the opinion of
HASA make risk pools weaker, resulting in less cross-subsidisation between
members of medical schemes – which will result in medical schemes being
increasingly unable to finance a broad range of quality healthcare. In this
regard, to the extent that NHI does not fill the void left by limiting the
services to be covered by medical schemes (and leaving aside for the
moment the impact on those schemes’ property rights), the negative
protection afforded by the health right in section 27 will be limited.225 Given
the failure by the White Paper to meaningfully and cogently explain how
that universal coverage will be provided through the NHI, the limitation is
unjustified.
Impact on service providers and hospitals

6.4.1

Similarly, it is not clear from the White Paper how the structuring of the
defined NHI basket will impact directly or indirectly on healthcare providers
or on the availability of services that will be offered outside of the services
offered in terms of NHI.

6.4.2

Clearly, the costs of some healthcare services will not be recoverable by
service providers from the fund.226 In this regard, if the provision of a health
service is not reimbursable — whether at public or private level - then it
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Additionally, in creating a monopoly on access to health, the NHI forces individuals to assess the "quality" of
healthcare services through one lens, rather than having sight of a myriad of other possible private healthcare insurance
scheme providers. It is submitted that a plausible lack of competition, due to the gradual decline of private healthcare schemes,
may result in a reduction in quality of healthcare services as there is no comparative gauge by which to measure the quality of
healthcare services.
226
Paragraph 134 provides that "[c]hanges to the comprehensive service benefits including diagnostic tests covered by
under NHI will be informed by changes in the burden of disease, the demographic profile of the population and the evidence on
cost-effectiveness and efficacy of health treatments, interventions and/or technology development locally and internationally.
Health technology assessment will be used in priority setting and therapies that have little impact on positive health outcomes
will not be paid for under NHI whilst the most cost effective evidence-based strategies will be deployed. Changes and
adjustments to the service benefits over time will be accompanied by a budget impact analysis."
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effectively becomes unavailable to the majority of the members of the
public. By reducing, through unavailability of the number of health services
that are to be provided,227 the practice of providing that health service is
diminished and, with it, the capital and intellectual value of our health
system as a whole.
6.4.3

In this regard, in so far as NHI will only cover a defined basket of services,
other services (not included in the NHI basket) may not frequently be used
by the public - as a substantial portion of the public will not be able to pay
for these services. The decrease in the use of such services may result in a
decrease in the practising of the services, thus, resulting in a likely
regression in the provision of healthcare services in South Africa.

6.4.4

If the Department is to restrict access to healthcare services by excluding
those services from the NHI basket, then it risks foreclosing on any future
recourse to those procedures and services. The result of such foreclosure
would be the reduction in the intellectual capacity and prospects for growth
of our health system as a whole. Put differently, the health system will not
only stagnate but will regress. This too represents a significant limitation on,
rather than the progressive realisation of, access to healthcare.

6.4.5

The nature and extent of the services may also indirectly impact upon the
type of healthcare facilities - including hospitals - that may be established.
Hospitals and healthcare institutions cannot function without sufficient
skilled professionals and staff to provide the services required. These
institutions also cannot function without the necessary critical mass of
patient turnover and procedures performed against which the cost of
establishing the institution is amortised.

6.4.6

The exclusion of some services from the NHI basket may impact on the
availability and cost-effectiveness of other services. Some service providers
may be so marginalised that it is not feasible to provide a comprehensive
range of services at all or no services within that defined area. This may lead
to a concentration of these service providers in limited areas, with a
concomitant diminution in access to those services and/or increased costs in
attaining access to those services.

227

Or by inhibiting prospects for new health care treatments and procedures to evolve.

111

6.5

Redistribution of private resources

6.5.1

Furthermore, in so far as the White Paper contemplates the redistribution of
private resources,228 the redistribution will adversely affect access for
current users of the private healthcare system in so far as more people will
have access to private healthcare, including (but not limited to) existing
relationships between healthcare professionals and patients and existing
disease treatment regimes for those patients undergoing same within the
private health care sector. In this regard, due to the increase in the number
of people entitled to access accredited private healthcare services under
NHI, the NHI administrators, will be required to develop rationing
mechanisms to effectively manage patient load in a way that is presently not
required of private hospitals.

6.5.2

By definition, rationing strategies either prevent access to beneficial
healthcare services outright, in order to preserve resources, or otherwise
delay access to reduce and manage demand. Rationing is not by itself
inconsistent with the Constitution. However, when some types of curative
life-saving care, and treatment designed to prevent suffering are no longer
readily accessible, constitutional interests protected under section 27 are
unjustifiably limited.

6.5.3

Additionally, in so far as the White Paper does not prescribe a specifically
defined list of benefits to be provided in terms of NHI, patients may also be
unable to assert their rights in terms of access to particular healthcare
services or to ensure accountability in terms of the NHI system. Without a
clear NHI basic package, administrators may ration the financing and
provision of healthcare without justifying their decisions with reference to
an objective and predetermined list of defined benefits.

6.5.4

In the absence of explicit, transparent, and procedurally as well as
substantively fair rationing practices, patients may be unable to enforce and
enjoy constitutional rights to have access to healthcare services because
there is no clear basis defining the entitlement. The absence of a defined
package may also be unreasonable in terms of section 27(2) of the
Constitution. Furthermore, without explicit and procedurally fair rationing
guidelines and practises, decisions taken may be inconsistent with the right
to just administrative action protected under section 33 of the Constitution,
and might also be susceptible to review under the Promotion of
Administrative Justice Act No. 3 of 2000 ("PAJA").

228

See paragraph 119 of the White Paper which provides that "there will be a need to promote equitable distribution of
resources through a mix of accredited and contracted public and private providers".
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6.6

Costing

6.6.1

The effect of a limitation of the rights of access to existing healthcare
services may also be influenced by the corresponding cost associated with
compulsory membership of the fund. In this regard, the White Paper
contemplates that the fund will be financed through the possible payment
of taxes and direct payments from individuals and employers.229

6.6.2

The imposition of a requirement to pay to join the NHI scheme contradicts
one of the primary objectives of NHI, which is described in paragraph 107 of
the White Paper as "[p]romoting equity and social solidarity through the
pooling of risks and funds" read together with the statement in paragraph 1
concerning the need to make access to healthcare more affordable. The
White Paper does not address the economic effects of the implementation
and imposition of the potential revenue sources on the average South
African and the effect of the imposition of such revenue sources on South
Africa at large in the current and medium-term economic circumstances in
which it finds itself.

6.6.3

Moreover, at paragraph 51 of the White Paper, a statement is made that
"[f]unding will be linked to an individual's ability-to-pay and benefits from
health services will be in line with an individual's need for healthcare". The
White Paper, thus, contemplates that individuals contribute according to
their income as opposed to their reliance upon or use of services from NHI.

6.6.4

The linking of determining funding contributions to an individual's ability to
pay is not an equitable or rational manner of deciding what an individual
should pay to belong to the NHI scheme. In so far as the White Paper has
placed a direct emphasis on healthcare financing as opposed to healthcare
services, then contributions to the NHI scheme should depend on the
services offered in terms of NHI and not an individual's ability to pay. In this
regard, if individuals are required to make payments towards the NHI fund
where the services offered in terms of the fund are inadequate, such a
system would potentially bring the NHI scheme into conflict with the
Constitution.

6.6.5

In the circumstances, members of the public may find themselves paying
significantly more than they were paying previously and, in return, receiving
lesser benefits - once again, a limitation rather than progressive realisation
of rights. Financing of NHI should thus focus on the services offered and the
needs of the public and not on the ability to pay.

229

Chapter 7 of the White Paper.
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7

7.1

RIGHT, INTER ALIA, TO PROPERTY AND FREEDOM OF
TRADE, OCCUPATION AND PROFESSION
In relation to the effect of the proposed NHI on medical schemes, paragraph 401
of the White Paper, provides that "In future, all medical schemes will only offer complementary cover for
services that are not included in the health service benefits and medicines
approved by the NHI Benefits Advisory Committee. The cover provided by
medical schemes must only complement (and not duplicate) the NHI service
benefits. Part of this work will require a complete overhaul to the existing
Prescribed Minimum Benefits regime, taking into account the burden of
disease and changing population demographics. This will ensure that the
population is granted greatest possible access to health care services by
everyone within available resources".230

7.2

The White Paper also states, at paragraph 402, that the number of medical
schemes in the country will reduce to "a much smaller number". In this regard,
the effective removal of the ability of a medical scheme to provide benefits
offered in terms of NHI and charge for such benefits accordingly, may give rise to
a further constitutional infringement – being an infringement of a medical
scheme's right to property.

7.3

Section 25(1) of the Constitution states, inter alia, that "[n]o one may be deprived
of property except in terms of law of general application"231 and on the basis that
the deprivation is not arbitrary. Section 25, further, provides that property may
only be expropriated in terms of law of general application for a public purpose or
in the public interest and subject to compensation, the amount, timing, and
manner of which must be agreed, or decided or approved by a court.232

7.4

In relation to the definition of "property" for purposes of section 25, Currie and
De Waal state that "property" may be defined as "any relationship or interest

230

Notably, in so far as the NHI is implemented, various amendments to the Medical Schemes Act will be required, not
only in respect of the complementary cover envisaged in paragraph 22 of the White Paper but in a wide variety of aspects – this
is particularly true in so far as the NHI fund, as it is currently contemplated will fall within the definition of the "business of a
medical scheme" in section 1 of the Medical Schemes Act. Accordingly, the provisions of the Medical Schemes Act will be
applicable to the fund, including section 20, which precludes a medical scheme from operation without being registered.
Section 28 of the Medical Schemes Act prohibits a person from being a member of more than one medical scheme at a time, or
from being admitted as a dependent of more than one member of a medical scheme or from claiming benefits from more than
one medical scheme. This prohibition will require amendment if membership of a medical scheme is to coexist with
membership of the fund. It will also be necessary to define when and in what circumstances benefits can be claimed from a
medical scheme in addition to, as an increment to, or in the alternative to the payment of benefits from the fund. Until such time
as the legislation is proposed it is not possible for HASA to comment more constructively on the requisite amendments to the
Medical Schemes Act.
231
Section 8(4) of the Constitution provides that "[a] juristic person is entitled to the rights in the Bill of Rights to the
extent required by the nature of the rights and the nature of that juristic person". Accordingly, the right to property in section 25
of the Bill of Rights applies both to natural and juristic persons, such as medical schemes.
232
Section 25(2)(a) and (b).
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having an exchange value".233 In this regard, in Law Society of South Africa v
Minister of Transport,234 the Constitutional Court included, within the definition
of "property", particular claims against the Road Accident Fund for medical costs,
loss of earning capacity and loss of support. Accordingly, our courts have
accepted the even personal rights constitute property for purposes of section 25.
7.5

The Constitution does not define “property”, other than to say that this concept
“is not limited to land” (section 25(4)(b)). What is clear, explained the
Constitutional Court in First National Bank of SA Ltd v The Commissioner of South
African Revenue Services and Another,235 is that the constitutional concept of
property differs from the traditional private-law concept.236 In a constitutional
sense, property is not restricted to corporeal assets but includes a vast range of
other rights and interests (both real and personal) which have economic value.237

7.6

As noted by Theunis Roux in Constitutional Law of South Africa, “there can be
little doubt that, in addition to ownership, all of the limited real rights recognised
at common law (lease, mortgage, pledge, servitude and lien) should enjoy
protection under the property clause, together with limited real rights recognised
by statute, such as mineral rights.”238

7.7

Roux goes on to note that the “main category of incorporeal property, personal
rights to performances, including a range of commercial rights, has been widely
recognised in foreign law as being in principle capable of constitutional property
clause protection. … some examples are shares in a company, goodwill, rights in a
partnership, and the right of management of a company.”239

7.8

It has been suggested in a number of judgments, that, in a constitutional context,
the concept of “property” should be interpreted broadly – and should include
such things as shares in a company, contractual rights to performance, and
intellectual property rights.240

7.9

In so far as medical schemes are concerned, the Medical Schemes Act authorises
registered medical schemes, inter alia, to assist beneficiaries in obtaining any
relevant health service, in return for a premium or contribution payable to the
medical scheme.241 The term "relevant health service is, in turn, defined in
section 1 of the Medical Schemes Act to mean "any healthcare treatment of any

233

See Currie and De Waal, quoted above, at page 535.
2011 (1) SA 400 (CC) at paragraph 81.
235
2002 (4) SA 768 (CC) ("the FNB judgement").
236
See paragraph 52 of the FNB judgement, quoted above.
237
See, for example, Minister of Defence, Namibia v Mwandinghi 1992 (2) SA 355 (NmS) at 367E-F; Transkei Public
Servants Association v Government of the RSA 1995 (9) BCLR 1235 (Tk) at 1246F.
238
Roux Property in CLOSA OS 12-03, chapter 46 at page 13.
239
Roux Property in CLOSA OS 12-03, chapter 46 at page 16.
240
Laugh It Off Promotions CC v SAB International (Finance) BV t/a Sabmark International 2005 (8) BCLR 743 (CC) at
paragraphs 17 and 83; Laugh It Off Promotions CC v SAB International (Finance) BV t/a Sabmark International 2005 (2) SA 46
(SCA) at paragraphs 10 and 31.
241
See definition of "business of a medical scheme".
234
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person by a person registered in terms of any law, which treatment has as its
object –
(a)

the physical or mental examination of that person;

(b)

the diagnosis, treatment or prevention of any physical or mental
defect, illness or deficiency;

(c)

the giving of advice in relation to any such defect, illness or deficiency;

(d)

the giving of advice in relation to, or treatment of, any condition
arising out of a pregnancy, including the termination thereof;

(e)

the prescribing or supplying of any medicine, appliance or apparatus
in relation to any such defect, illness or deficiency of a pregnancy,
including the termination thereof;

(f)

nursing or midwifery;

and includes an ambulance service, and the supply of accommodation in an
institution established or registered in terms of any law as a hospital,
maternity home, nursing home or similar institution where nursing is
practised, or any other institution where surgical or other medical activities
are performed, and such accommodation is necessitated by any physical or
mental defect, illness or deficiency or by a pregnancy".
7.10

The Medical Schemes Act, thus, confers on medical schemes the right to facilitate
the provision of all relevant health services to the public and to be compensated
for such business. The Medical Schemes Act also confers on medical schemes the
right to run their affairs and to be held accountable in terms of the Medical
Schemes Act. Arguably, the aforementioned rights fall within the ambit of the
definition of "property" for purposes of section 25. Accordingly, in so far as
medical schemes are deprived of their property or their property is expropriated,
such deprivation or expropriation must accord with the provisions of section 25.

7.11

In this regard, the term "deprivation" has been defined as any interference with
the use, enjoyment or exploitation of property,242 which does not result in the
right-holder being disposed of the rights to the property.243 According to the
Constitutional Court, the purpose of a deprivation is to settle private disputes or
to protect public health and safety (like criminal forfeiture) and is merely an
instance of the State's police power.244 Expropriation, on the other hand, has
been defined as a form of deprivation in terms of which the State acquires

242
243
244

First National Bank of SA Ltd T/A Wesbank v Commissioner, South African Revenue Services 2002 (4) SA 768 (CC).
See Currie and De Waal, quoted above, at page 548.
Harksen v Lane 1998 1 SA 300 (CC).
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property from a third party with the intended and express purpose of increasing
State resources in order to realise a State enterprise - and which has the effect of
dispossessing the third party of his/her/its rights to the property.245
7.12

Until such time as NHI legislation is drafted and the nature of the role of medical
schemes in the NHI scheme is defined with greater clarity, it is not possible for
HASA to comment fully on any potential infringement of the NHI scheme on the
right to property. HASA submits, however, that, prima facie, the structuring of
the NHI so as to dispossess medical schemes of their right to provide and be
reimbursed for a comprehensive range of healthcare services, constitutes an
"expropriation" of property, as contemplated in section 25 of the Bill of Rights.

7.13

In this regard, the White Paper, at paragraph 107, stipulates that one of the key
objectives of the NHI scheme is to create "one public health fund with adequate
resources and funds to plan for and to effectively meet the health needs of the
entire population". The White Paper seeks to achieve this objective by, inter alia,
limiting the cover which may be provided by medical schemes to
"complementary cover for services that are not included in the health service
benefits and medicines approved by the NHI Benefits Advisory Committee"246 and
by enforcing mandatory payment by citizens for NHI membership. The White
Paper, as currently formulated, thus, envisages an expropriation of the rights of
medical schemes to provide and receive compensation for comprehensive
healthcare services in favour of the State - which will acquire and use the rights to
increase State resources.

7.14

As such, the White Paper envisages an expropriation of property and, therefore,
the expropriation must comply with the provisions of section 25 of the
Constitution. The expropriation by the State must, therefore, be effected by a
law of general application in order to give rise to the expropriation. Additionally,
the law of general application must be implemented for a public purpose or in the
public interest and subject to compensation. In this regard, currently, the White
Paper does not explain or provide any proper justification for why the role of
medical schemes must change under a NHI as proposed or even what is achieved
through such a change other than the removal of the desire by consumers to
purchase private medical scheme cover as opposed to belonging to a NHI.

7.15

The White Paper also does not contemplate the provision of compensation to
medical schemes as a result of the proposed expropriation - as contemplated in
section 25(2) of the Constitution. Accordingly, for the reasons set out above, and
in the absence of NHI legislation, the implementation of NHI as it currently stands
in the White Paper is subject to constitutional challenge.

245
246

Agri South Africa v Minister for Minerals and Energy 2013 (7) BCLR 727 (CC).
Paragraph 401 of the White Paper.
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Additionally, to the extent that White Paper proposes that the scope of available
healthcare services in terms of NHI will be limited, then this will constitute a
significant and far reaching limitation upon the rights of healthcare service
providers to provide the full range and scope of their services—including
professional services. It also impinges dramatically upon the ability of healthcare
service providers to earn an income. To this extent, such limitations may infringe
upon inter alia the following rights -

7.16

7.16.1

human dignity, including their own right to self-determination (section 10 of
the Constitution),

7.16.2

freedom of trade, occupation or profession (section 22 of the Constitution);
and

7.16.3

freedom of property and the right not to be deprived of property (section 25
of the Constitution).
For so long as it is contemplated or intended that the policies underpinning NHI
will impinge upon any of the abovementioned rights, or if the effect of NHI will be
to limit these rights then HASA cannot give its support to the NHI or to the White
Paper.

7.17

8

CONCURRENT COMPETENCE

8.1

A further issue that arises in respect of the proposed NHI scheme, is the effect of
the scheme on the concurrent legislative competencies of the provincial
legislatures and national parliament. In this regard, in terms of the Constitution,
provincial legislatures share a concurrent legislative competence with national
parliament in all the functional areas listed in Schedule 4 of the Constitution,
including "[h]ealth services".247

8.2

Accordingly, provincial legislatures are entitled to promulgate provincial
legislation and regulate, inter alia, the delivery and financing of health services
within their specific provinces. The White Paper, however, -

8.2.1

seeks to introduce a single financing system to be implemented in all
provinces within South Africa;248

8.2.2

envisages the centralisation of healthcare regulation and delivery, which
suggests a shift from provincial autonomy of healthcare budgets and the
ability of the provinces to determine health-specific policy at provincial
level, in favour of a national authority; and

247
248

See schedule 4 of the Constitution and page 210 of Currie and De Waal, quoted above.
See paragraph 51 of the White Paper.
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8.2.3

8.3

9

9.1

at paragraph 433 of the White Paper, refers to the "transformation and
reconfiguration of institutions for pooling of funds and purchasing of
services to achieve income and risk cross-subsidisation whilst improving the
efficiency in purchasing of personal health services".
In this regard, in so far as the features of the NHI, as set out above in paragraph
8.2, involve a change in the functional competencies of national and provincial
government, such a change would be contrary to the provisions of the
Constitution.

PROVIDER REIMBURSEMENT RATES AND PURCHASING OF
SERVICES BY THE STATE – TO BE REGULATED PROPERLY
THROUGH THE NATIONAL HEALTH ACT
An additional issue of concern to HASA in respect of the proposed NHI scheme is
the matter of the provider reimbursement rates contemplated in the White
Paper. In this regard, the White Paper, in chapter 3, lists the apparent structural
problems in the healthcare sector, which have been identified by the Department
and that, apparently, give rise to the need to implement the proposed NHI
scheme. In this regard, one such structural problem identified in the White Paper
is the "costly private sector", which has arisen, inter alia, as a result of the "FeeFor-Service (FFS) Environment"249. In this regard, Fee—For-Service ("FFS") is
described in the White Paper as follows –
"Fee-for-service (FFS) is a method of provider payment where there is
separate payment to a health care provider for each medical service
rendered to a patient. Medical schemes reimburse for all services
regardless of their impact on patient health. In a FFS environment, there is
little countervailing pressure to discourage providers delivering these
unnecessary services. This has been identified as one of the contributors to
escalating costs in the health care system…".250

9.2

249
250
251

Having regard to the challenges that have apparently arisen as a result of the FFS
mechanism, the White Paper provides that "[t]he NHI Fund in consultation with
the Minister will determine its own pricing and reimbursement mechanisms" and
that "[p]roviders who wish to contract with the NHI Fund must comply with the
stipulated pricing and reimbursement mechanisms".251

See page 13 of White Paper.
Paragraph 71 of the White Paper.
Paragraph 336 of the White Paper.
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9.3

The payment mechanisms for providers are, in turn, proposed in chapter 8.5 of
the White Paper, as follows –

9.3.1

in relation to provider payment at primary healthcare level, the White Paper
provides that the main mechanism that will be used to pay providers for
health services will be a risk-adjusted capitation system with an element of
performance-based payment. The capitation amount will be a uniform
amount for the defined levels of providers, regardless of public or private
ownership;

9.3.2

in so far as ambulatory private specialist services are concerned, the White
Paper provides that, NHI will initially use a capped case-based fee adjusted
for complexity where appropriate for reimbursement;

9.3.3

in relation to provider payment at hospital level, the White Paper
contemplates a move towards case-mix activity adjusted payments (such as
Diagnosis-Related Groups or DRG5) to public and private hospitals with a
gradual transition to global budgeting based on crude activity estimates and
eventually a case-mix reimbursement system; and

9.3.4

finally, the White Paper contemplates that payments for emergency medical
services will largely be a capped case-based fee with some adjustments
made for case severity where necessary.

9.4

Notably, whilst the White Paper seeks to establish and introduce payment
mechanisms for each category of healthcare service provider (which payment
mechanisms contemplate either a fixed or capped service fee), provision is
already contained in sections 90(1)(u) and 90(1)(v) of the National Health Act that
allows for a system to be implemented by the Minister, in terms of appropriate
regulations, to control or address issues concerning healthcare pricing. In this
regard –

9.4.1

section 90(1)(u) of the National Health Act provides that the Minister may
promulgate regulations relating to the processes and procedures to be
implemented by the Director-General of Health ("Director-General") in
order to obtain prescribed information from stakeholders relating to the
pricing of health services; and

9.4.2

section 90(1)(v) provides that the Minister may promulgate regulations
relating to the processes of determination and publication by the DirectorGeneral of one or more reference price lists ("RFL") for services rendered,
procedures performed and consumable and disposable items utilised which
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may be used by a medical scheme as a reference to determine its own
benefits; and by health establishments, healthcare providers or health
workers in the private health sector as a reference to determine their own
fees.
9.5

As the National Health Act makes plain in its preamble, these obligations are
imposed in view of the State’s obligations to ensure the progressive realisation of
health care services. The National Health Act preamble states that:
“the State must, in compliance with section 7 (2) of the Constitution, respect,
protect, promote and fulfil the rights enshrined in the Bill of Rights, which is a
cornerstone of democracy in South Africa;
* in terms of section 27 (2) of the Constitution the State must take
reasonable legislative and other measures within its available resources to
achieve the progressive realisation of the right of the people of South Africa
to have access to health care services, including reproductive health care;
* section 27 (3) of the Constitution provides that no one may be refused
emergency medical treatment;
* in terms of section 28 (1) (c) of the Constitution every child has the right to
basic health care services;”

9.6

And the Constitutional Court has recognised that the National Health Act gives
effect to the right in section 27(3) to emergency medical treatment.252

9.7

In relation to the Medicines Act, the Constitutional Court recognised in the New
Clicks case that “The Medicines Act was first enacted in 1965. It has been amended on no
less than 15 different occasions since then. From 1965 until 1997 the main
focus of the Medicines Act was quality control. In 1997 measures were
introduced into the legislation directed towards making medicines more
affordable. This, to give effect to the State's constitutional obligation to
provide everyone with access to health care services"253 (emphasis added).

9.8

252
253

The Supreme Court of Appeal of South Africa has recently had occasion to
consider the PMB scheme under the Medical Schemes Act and held that "[o]ne of
the underlying purposes of the PMB provisions in the Act and the regulations is to
ease the demand upon public resources, which provide hospital and medical
services at little or no cost, while at the same time ensuring that members of the

Oppelt v Department of Health, Western Cape 2016 (1) SA 325 (CC).
See paragraph 1 of the New Clicks judgement, quoted above.
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medical scheme suffering from PMB conditions are able to obtain treatment at a
satisfactory level".254
Returning to the National Health Act one sees that the Act currently provides a
framework, which the State (through the Minister of Health) may utilise to ensure
proper regulation of the private health care sector, and co-ordination with the
public sector, in the interests of ensuring the progressive realisation of the right
of access to health care services. For instance -

9.9

section 45 provides a framework to allow for co-ordinated relationships
between private and public health establishments, by providing, inter alia,
that -

9.9.1

9.10

254
255

256
257

258

"(1)

The Minister must prescribe mechanisms to enable a coordinated relationship between private and public health
establishments in the delivery of health services.

(2)

The national department, any provincial department or any
municipality may enter into an agreement with any private
practitioner, private health establishment or nongovernmental
organisation in order to achieve any object of this Act."

Sections 35 to 40, which have not yet come into force,255 would also require,
subject to regulations to be enacted,256 parties in the private (and public) sector
to have certificates of need when offering health services and operating health
establishments257 issued by the Director General, which certificate would be
issued after consideration of,258 and with conditions in relation to,259 inter alia,
numerous social goals related to access to health care services.

Council for Medical Aid Schemes and Another v Genesis Medical Scheme and Others 2016 (1) SA 429 (SCA) at para 37.
See President of the Republic of South Africa and Others v South African Dental Association and Another 2015 (4) BCLR
388 CC , a case in which the Constitutional Court dealt with the date of commencement of sections 36 to 40 of the Act.
The Court declared the proclamation bringing the sections into effect invalid and set it aside (government made clear that
the President had erroneously and bona fide brought the sections into operation).
See section 39.
Section 36 provides that –
"(1) A person may not(a) establish, construct, modify or acquire a health establishment or health agency;
(b) increase the number of beds in, or acquire prescribed health technology at, a health establishment or
health agency;
(c) provide prescribed health services; or
(d) continue to operate a health establishment or health agency after the expiration of 24 months from the date
this Act took effect,
without being in possession of a certificate of need".
See section 36(3) which provides that “Before the Director-General issues or renews a certificate of need, he or she must take into account (a) the need to ensure consistency of health services development in terms of national, provincial and
municipal planning;
(b)

the need to promote an equitable distribution and rationalisation of health services and health care
resources, and the need to correct inequities based on racial, gender, economic and geographical factors;

(c)

the need to promote an appropriate mix of public and private health services;

(d)

the demographics and epidemiological characteristics of the population to be served;
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9.11

Obviously, then, this legislation has clearly been carefully crafted by the
Legislature in order to facilitate and realise access to health care services.

9.12

Accordingly, in so far as a system already exists and has been implemented by
Parliament in section 90 of the National Health Act to allow for the regulation of
pricing of healthcare in South Africa, then it is submitted that the NHI system is
not the appropriate reply or response to health pricing in South Africa.

9.13

In this regard, HASA is of the view that, in order to ensure the integrity of the
process, the regulation of pricing of healthcare services in South Africa should be
implemented in terms of the existing legislative framework and having regard to
the case law that has informed the nature of such an exercise, including the
judgements in the New Clicks case260 and the HASA case,261 as already previously
discussed, and now further elaborated upon below.

9.14

In the New Clicks case, which involved a dispute between the Minister and
pharmacists concerning the reasonableness of dispensing fees introduced as part
of the single exit price legislation for medicines pursuant to section 22G of the
Medicines Act, the Constitutional Court –

(e)

the potential advantages and disadvantages for existing public and private health services and for any
affected communities;

(f)

the need to protect or advance persons or categories of persons designated in terms of the Employment
Equity Act, 1998 (Act 55 of 1998), within the emerging small, medium and micro-enterprise sector;

(g)

the potential benefits of research and development with respect to the improvement of health service
delivery;

(h)

the need to ensure that ownership of facilities does not create perverse incentives for health service
providers and health workers;

(i)

if applicable, the quality of health services rendered by the applicant in the past;

(j)

the probability of the financial sustainability of the health establishment or health agency;

(k)

the need to ensure the availability and appropriate utilisation of human resources and health technology;

(l)

whether the private health establishment is for profit or not; and

(m) if applicable, compliance with the requirements of a certificate of non-compliance".
259

Section 36(5) provides that
“The Director-General may issue or renew a certificate of need subject to(a) compliance by the holder with national operational norms and standards for health establishments and
health agencies, as the case may be; and
(b)

260
261

any condition regarding (i)

the nature, type or quantum of services to be provided by the health establishment or health
agency;

(ii)

human resources and diagnostic and therapeutic equipment and the deployment of human
resources or the use of such equipment;

(iii)

public private partnerships;

(iv)

types of training to be provided by the health establishment or health agency; and

(v)

any criterion contemplated in subsection (3)."

The New Clicks case, quoted above.
The HASA judgement, quoted above.
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9.14.1

ultimately held that the imposition of a particular fee on a particular
healthcare profession, in this instance, pharmacies, must be sufficient to
enable that profession to operate viably and to make a reasonable profit. In
this regard, notably, the Constitutional Court held that the imposition of any
capped or fixed fee in respect of the provision of healthcare services must
allow for healthcare professionals to operate reasonably and to make a
living from their profession;262 and

9.14.2

criticised the manner in which the pricing committee set about determining
the single exit pricing for medicines and set out the process that would need
to be followed in order for such a pricing system to be implemented
lawfully, as follows "The Pricing Committee has provided no models or other evidence to
demonstrate how the dispensing fee was calculated or how the
members of the Pricing Committee satisfied themselves that it was
appropriate. It has not told us what assumptions it made about
probable [Single Exit Prices] in calculating the dispensing fee, or how it
assessed the dispensing fee when it seems to have had no data dealing
with the dispensary revenue and expenses which it considered to be
essential for that purpose. It has not addressed in any meaningful way
the contention that the dispensing fee will lead to pharmacy closures
that will impair accessibility to health care particularly in rural areas…."
263

9.15

The New Clicks decision provides a clear indication that additional economic
controls over any aspect of the delivery of healthcare services constitutes an
important part of the assessment of both the manner in which access to
healthcare is exercised by members of the public; and the participation in
providing such access by healthcare providers. The New Clicks case, thus,
confirms that the State must balance carefully the interests of those providing
medical or healthcare service with the interests of the public and the access by
members of the public to such healthcare services. The New Clicks decision also
confirms that any pricing system developed by the State must ultimately be
reasonable and capable of justification based on available information and
evidence.

9.16

Similarly, in the HASA case, which concerned the issue of the reasonableness of
the imposition of a proposed national health reference price list on healthcare
providers in terms of the National Health Act, the High Court took cognisance of

262
263

In this regard see paragraph 317 of the New Clicks case, quoted above.
At paragraph 403 of the New Clicks case, as quoted above.

124

the impact of pricing regulations on access to healthcare services in relation to a
potential decline in the availability of healthcare providers, remarking that –
"Ultimately, there was the real risk that the effect of the RPL Decision would
play out on patients who may face the burden of a declining number of
doctors within the country, and who may be confronted with general and
specialist practitioners who, in an attempt to make ends meet, would be
forced to focus on high volume turnover of patients at the expense of
quality provision of medical services".264
9.17

The High Court, additionally, held that the exercise of determining the pricing of
healthcare services in terms of the National Health Act was subject to a process of
public participation and consultation pursuant to the provisions of the
Constitution and PAJA, noting that "Furthermore, the regulations were subject to review under the provisions
of PAJA as well as review for rationality and reasonableness under the
Constitution. In addition, the exercise by the Minister of her powers under
the [National Health Act] to promulgate the Regulations was subject to the
requirement of legality that derived from section 1 of the Constitution. …
To the extent that the Regulations contained within them provisions that
offended against the rights contained in the Constitution, then they would
additionally be liable to be set aside to the extent of such conflict in
accordance with sections 2, 7, 8, 36(2), and 172(1)(a) of the Constitution".265

9.18

On the basis set out above, the High court ultimately found that the imposition of
the national health reference price list, as an administrative system, was
compromised, due inter alia to deficiencies in the consultation process, and
overturned the system.

9.19

Having regard to what is set out above, and in the absence of any reasons for why
and how the provider reimbursement rates have been determined in the White
Paper, HASA submits that the provisions of section 90 of the National Health Act
should, instead, be utilised to establish a mechanism for the pricing of healthcare
services and that such a mechanism should be equitable and adequately
compensate healthcare providers for the intellectual and capital investment
made by providers and the true costs of providing the service. 266

264

At paragraph 118 of the HASA case, as quoted above.
At paragraphs 60 and 61 of the HASA case, as quoted above.
266
HASA is concerned that the failings of the process implemented by the then Minister and Director General, in terms
of the regulations promulgated by the Minister under section 90(1) of the National Health Act and which were set aside by the
High Court, should not be repeated. The decision of the High Court sets out a veritable litany of failings in the process then
undertaken. It is plain that unless the integrity of a revised process under NHI could be ensured, the prospect of the entire NHI
system failing is a very real one.
265
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9.20

This is particularly important in so far as the NHI fund, if implemented, will have
substantial buying-power relative to service providers to the point of
approximating a monopoly or virtual monopoly on the funding of healthcare
treatment. This inequality of power leaves healthcare service providers
vulnerable to, dependent upon, and financially exposed to the NHI fund. Any
pricing mechanism must therefore be impartial and independent and must
ensure that interested and affected parties are consulted and afforded an
opportunity to participate in the determination of prices.

9.21

Similarly, the manner in which the NHI fund intends to purchase primary
healthcare services from certified and accredited public and private providers,
which is not described in detail in the White Paper, must also properly be
regulated. This is particularly so in the absence of any clarity in the White Paper
or any legislation that proposes such purchase power.

9.22

A failure to implement a system that defines the rights of, has built into it
safeguards and protections for, and which fairly compensates service providers,
would be irrational and unreasonable and will result in the failure of the
system.267

10

REASONABLENESS, RATIONALITY AND LEGALITY

10.1

The Department, along with other functionaries responsible for the delivery of
health services including, but not limited to, the Minister must, in accordance
with the precepts of South African constitutional law, conduct themselves in a
manner that is lawful, reasonable and rational in relation to the tasks that they
assume.

10.2

In so far as concerns the requirement of legality, the Minister and the
Department may not undertake any conduct or actions that are not authorised by
applicable empowering legislation. In this regard, the Minister has sought to
publish the White Paper pursuant to the provisions of section 3 of the National
Health Act.268 In as much as the Minister has identified, in Government
Notice 1230, that the White Paper refers to proposed policy, it is assumed that
the Minister is purporting to exercise his powers under section 3(1)(c) to develop
the policy.

267
268

See New Clicks case, quoted above.
Government Notice 1230.
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10.3

The provisions of section 3 of the National Health Act have not been dealt with in
litigation and thus have not been interpreted by South African courts. Therefore,
one is required to lend to section 3 an interpretation that is based on the
acceptable principles of interpretation in South African law. In this regard, fitting
the White Paper into section 3 of the National Health Act requires one to accept
that the White Paper complies with the criteria contained in section 3(1)(c) of the
National Health Act.

10.4

The White Paper is, however, entirely silent as to the particular manner in which
it complies with the criteria contained in section 3(1)(c) of the National Health
Act. Certainly, the White Paper does not ascribe to itself the mantle of a policy or
a measure "to protect, promote, improve and maintain the health and well-being
of the population" - particularly in so far as the White Paper specifically provides
that the NHI scheme is a "health financing system"269 for healthcare and not a
mechanism for the delivery of healthcare services to the population.
Consequently, the White Paper does not find a comfortable footing in
section 3(1)(c) of the National Health Act or in the National Health Act at
all - having regard to the objectives of the National Health Act as set out in
section 2 of the National Health Act. 270

10.5

Therefore, to attempt to construct the NHI scheme on the provisions of
National Health Act is incorrect and may render the NHI scheme ultra vires
National Health Act and susceptible to constitutional challenge pursuant to
provisions of at least section 33 of the Constitution read together with
provisions PAJA, alternatively the principle of legality.271

269
270

the
the
the
the

Paragraph 1 of the White Paper.
The objects of the National Health Act are defined as follows –
"2. Objects of Act.—The objects of this Act are to regulate national health and to provide uniformity in
respect of health services across the nation by—
(a) establishing a national health system which—
(i)
(ii)

encompasses public and private providers of health services; and
provides in an equitable manner the population of the Republic with the best possible health
services that available resources can afford;

(b) setting out the rights and duties of health care providers, health workers, health establishments and
users; and
(c) protecting, respecting, promoting and fulfilling the rights of—
(i)

the people of South Africa to the progressive realisation of the constitutional right of access to
health care services, including reproductive health care;

(ii)

the people of South Africa to an environment that is not harmful to their health or well-being;

(iii)

children to basic nutrition and basic health care services contemplated in section 28 (1) (c) of
the Constitution; and

(iv)

vulnerable groups such as women, children, older persons and persons with disabilities".

271

Merafong Demarcation Forum v President of the RSA 2008 (5) SA 171 (CC) at [62]. In addition to the cases cited in
Merafong at footnote 47, see also the New Clicks case and the Doctors for Life International judgement, as quoted above.
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10.6

As has been set out above, it is also not possible for the Minister to advance the
proposed NHI scheme any further in the absence of legislation - either original or
delegated in the form of regulations, or by way of amendment/s to current
legislation. In determining and promulgating legislation, both the Minister and
Parliament are required to consider and pursue an appropriate, rational,
reasonable and justifiable system of healthcare delivery within the confines of the
Constitution. This does not entail adopting a system or policy simply because it
has been promoted by the WHO or because it has found favour elsewhere, but
would require that a particular problem be identified and that an appropriate
solution be formulated for South Africa.272 In this regard –

10.6.1

in terms of paragraph 47 of the White Paper, a statement is made that
"[h]ealth care financing is the one building block that has presented a
challenge to good performing health systems. Previous attempts of
healthcare reform worldwide that did not encompass reforms to healthcare
financing have not always been successful in some countries whilst
countries such as Mexico and Thailand are examples of countries where
attempts to transform health financing have been positive";

10.6.2

in paragraph 49, a statement is made that "[c]ountries such as Brazil,
Canada, Finland, Norway, Sweden, Thailand, Turkey and the United Kingdom
have successfully implemented UHC systems. Access to health services and
health outcomes in these countries has improved significantly taking them
closer to UHC…"; and

10.6.3

paragraph 110 of the White Paper records that "[m]iddle income countries
that have implemented NHI have benefited economically from a healthier
population. International evidence demonstrates that a properly
implemented NHI in countries such as Turkey, Brazil, Costa Rica, Thailand
and South Korea, has resulted in significant and sustainable economic and
social benefits. These benefits include having a healthier population, which
in turn translates into a productive and effective workforce that grows local
business, attracts foreign investors and grows the domestic economy".

10.7

272

No basis exists upon which to accept that the results that are identified above in
paragraph 10.6, in relation to the implementation of NHI systems in
middle-income countries, will necessarily eventuate in South Africa. In this
regard, in so far as international health comparisons are concerned, it has been
noted in the Handbook of International Health Care Systems that –

See Chapter 1.3 of the White Paper.
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"International health comparisons are difficult for the following reasons:
1.

Data are not generally comparable.

2.

Systems performance cannot be easily evaluated because of
the inability to measure outcomes.

3.

It is difficult to measure and control for social, medical,
cultural, demographics, and economic differences across
countries.

4.

Transferability of policies across countries is problematic."273

10.8

The difficulties that arise in respect of accepting that the results referred to above
in paragraph 10.6 will eventuate in South Africa are compounded when one has
regard to the particular problems which the NHI system, as proposed in the
White Paper, seeks to address in South Africa, being the "structural imbalances
[in South Africa] in the health system and to reduce the burden of disease".274

10.9

The burden of disease in South Africa, is, in turn, described in paragraph 96 of the
White Paper, as follows –
"South Africa is faced with a quadruple burden of disease in the form of
communicable diseases such as HIV and AIDS and TB; maternal and child
mortality; NCDs [non-communicable diseases] such as hypertension and
cardiovascular diseases, diabetes, cancer, mental illnesses, chronic lung
diseases such as asthma; as well as Injury and Trauma. The combined impact
of these epidemics has had an effect on the doubling of death rate between
1997 and 2006 in South Africa".

10.10

The burden of disease recognised in the White Paper does not reflect the
healthcare circumstances and realities shared with other countries so as to
produce a comparable and reasonable analysis between South Africa and the
countries identified above in paragraph 10.6. Additionally, different models of
universal coverage have been implemented in the different countries identified in
the White Paper275 and therefore one cannot simply accept the results referred to
above in paragraph 10.6 as the basis to implement NHI.

273

At page 543 of the Handbook of International Health Care Systems, as quoted above.
Paragraph 51 of the White Paper.
For example, the model of universal coverage in Mexico has been described in the Handbook of International Health
Care Systems, quoted above at page 227, as follows "[t]he right to healthcare is guaranteed in article 4A (amended in 1983) of
the [Mexican] Political Constitution, which states that every person has the right to health protection and that the law will define
the conditions for access to the services. This concept was widely disseminated in 1995 during the preparation of the Health
Sector Reform Program 1995 – 2000. Two methods for expanding the coverage of public health services are envisioned: (1)
Facilitating voluntary social security affiliation for people able to pre-pay family health insurance. (2) Bringing essential health
services to marginalized populations through the basic package of health services".
The proposals concerning the Mexican system do not highlight universal coverage as a priority within that system but
rather the tailoring of specific health benefits to be accessed by different sectors of the population depending on socio274

275
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10.11

The White Paper does not contain sufficient clarity on why South Africa would be
in the same position as other countries in respect of the application of a NHI
system such as the NHI.276

10.12

According to the White Paper, the objectives which the NHI scheme seeks to
achieve are to be achieved through the application of the so-called "three
dimensions of universal coverage".277 No reasonable or rational connection,
however, exists between the proposals contained in the White Paper - to
implement a system of NHI - and the problems that have been identified as
necessitating a reform of healthcare in South Africa. To this extent, the policy
falls short of the constitutional standards of rationality and reasonableness.

10.13

Paragraph 5 of the White Paper provides that -

economic standing. In so far as health system delivery and universal coverage are concerned, the model being debated in
Turkey appears to be closer to that set out in the White Paper. In this regard, model being debated in Turkey has been
described in the Handbook of International Health Care Systems at page 455 as follows "The model is based on the principles of social insurance.
Membership will be open to citizens of Turkey with no coverage under current status.
Members will be entitled to a package of comprehensive services.
Contributions will be related to ability to pay and will be zero for the very poor. The difference
between the actuarial premium and the member's contribution will be met from the general tax
revenues.
[General Health Insurance Scheme] will transfer its premium income to Provincial Health Directorates,
which will be directly responsible for making contracts with service providers both public and private
on behalf of the insured population.
Some sort of copayment is recommended both to raise revenue and to limit unnecessary utilization".
In so far as one accepts that the Turkish model does appear to be closer to that proposed in the White Paper then
the model proposed in Mexico, then one should take into account the comments made by commentators in respect of the
Turkish model, being F Tatar and T Dinçer in their article "Health Care System in Turkey" in Handbook of International Health
Care Systems at pages 455 to 456:
"The Turkish health care system in under significant pressure to change. It seems that the population
in general and its various segments such as patients, providers, and policymakers are not satisfied
with the system. However, the health care scene since the mid-1980s has been dominated by
intensive rhetoric but no action. The reforms that are designed to address the widely accepted ills of
the system, such as gross inequities, inefficiencies at both macro and micro levels, and low quality,
have taken the cue from some international tendencies. Reliance on market forces and processes
such as competition in a controlled manner, the separation of purchases and providers, regionalisation
in planning and management, and a greater emphasis on management rather than administration are
the main pillars of the current health care reform proposals in Turkey. The main challenge that faces
the reforms, however, is to overcome the forces and processes that have over decades created the
current health care system. It is clear that reform proposals would upset the balance of powers. The
expectations of those groups with a strong vested interest in the current health care system, including
medical professionals, would have to be balanced against the interests of the entire population. This
would undoubtedly require a strong government with matching political will and commitment to purse
the health care reforms. Whether Turkey would have a strong government with strong will and
commitment to redress the current imbalances among various stakeholders in [the] health care
system for the benefit of all remains to be seen".
276

See also in this regard, the comments on the reforms in health care services in Turkey and Hungary, Russia and
Greece in Handbook of International Health Care Systems, quoted above at pages 29 (Hungary), 395 (Greece), 431 (Turkey)
and 59 (Russia). The reforms proposed in each of these countries are different in relation to the prevailing socio-economic
services in these countries. However, what does emerge from a comparison of health reforms in economies that are
described, within the OECD, as middle to low income economies is that health care reforms are divergent and incapable of
comparison.
277
Paragraph 116 of the White Paper.
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"The South African health system has been described as a two-tiered system
divided along socio-economic lines. NHI will create a unified health system
by improving equity in financing, reducing fragmentation in funding pools,
and by making healthcare delivery more affordable and accessible for the
population. NHI will eliminate out-of-pocket payments when the population
needs to access health care services".
10.14

A primary objective of the implementation of the NHI scheme is therefore also to
eliminate the current tiered healthcare system in South Africa. However, nothing
appears in the White Paper to indicate that any of the measures contemplated as
part of NHI will, in fact or in law or at all, address the problems identified in the
White Paper in respect of the tiered system. There is accordingly a lack of
rationality present as between the problem that has been identified and the
measures that are being proposed to address the problem.

10.15

HASA is particularly anxious that the solution that is adopted is one which
continues to advance the progressive realisation of access to healthcare both in
the private and public setting. It would be counterproductive for measures to be
adopted that damage or retard an existing functional and highly efficient
healthcare system as exists in the private sphere, because of failings in the
delivery of health in the public sphere.

10.16

In addition, any such measures must be forward looking and must not sacrifice
long-term goals on short-term solutions. HASA is concerned that the lack of
detail in the White Paper points to a lack of long-term vision as to how the
proposed NHI scheme can and will be implemented. In this regard, the following
is informative "Good regulation in the health sector should always have a clear long-term
purpose. Just as all large private for-profit corporations use strategic
planning to maximise their ability to achieve their objectives, so should
public regulators, particularly in dealing with a sector as complex and with
as many powerful actors as the health sector (Walt 1998). If regulation is to
successfully stimulate entrepreneurial behaviour while still sustaining core
social and economic policy objectives, it should be thought through and
adopted on a long-term basis".278

10.17

With this in mind, the Department must look at the objects that are sought to be
achieved in South Africa and must tailor its response so as to meet those needs.
To the extent that legislation is enacted for those purposes, it too must satisfy the
tests of rationality and reasonableness. In the absence of a meaningfully defined

278

See R B Saltman, R Busse and E Mossialos Regulating Entrepreneurial Behaviour in European Health Care
st
Systems 1 ed. (2003) at page 45.
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plan of action, the publication of a paper proposing NHI is not reasonable or
rational. Neither HASA nor members of the public generally can plausibly be
expected to give the White Paper their imprimatur without knowing what it will
eventually entail. The deficiencies in the White Paper are evident, inter alia, in –
10.17.1

the failure by the Department to take into account all relevant
considerations when determining and assessing the cost projections for the
NHI scheme;279

10.17.2

the failure of the White Paper to set out the cost for individuals of
implementing the proposed NHI policy as compared with the benefits that
will be derived from the policy;

10.17.3

the failure of the White Paper to define the package of services that will be
available under NHI. In so far as the costs of the NHI are directly related to
the types of services to be provided, the absence of the specified services
that constitute the primary care benefit package is a glaring omission from
the White Paper.

10.18

The abovementioned omissions effectively prohibit –

10.18.1

proper comment on the viability and existence of an NHI scheme;

10.18.2

a determination of its suitability for the South African healthcare
environment, whether public or private; and

10.18.3

an assessment of the reasonableness of introducing an NHI scheme to
address healthcare needs in South Africa.

10.19

A lack of clarity around the scope and nature of the benefits to be availed under
NHI is also illustrative of a further apparent shortcoming in the policy proposal:
namely, the way in which the White Paper gives rise to more questions than it
does answers.

10.20

In so far as a benefit package contemplates the provision of certain types of
benefits to certain types of people, then the distinction between the benefits and
the population to receive them must be explained. This explanation is required in
order to understand how the differentiation is justifiable and rational for
purposes of the Constitution.280

279

See the Econex Report, as quoted above, which states that the White Paper does not engage in any meaningful
economic impact modeling of NHI and fails to demonstrate that NHI is affordable. We submit that it is axiomatic that
Government should not embark on such an ambitious and costly project without a demonstrable assurance that South Africa
can afford it.
280
See sections 9 and 27 of the Constitution and sections of the Constitution dealing with legality.
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10.21

Whilst there appears to be an emphasis on improving access to health services,
the determination and application of benefit packages must also address the
issue of maintaining access to health services for those persons who are forced
onto the NHI and who currently already enjoy access to health services by virtue
of an existing commercial relationship between themselves and a medical
scheme.

10.22

Therefore, the White Paper should not emphasise only improving access to health
services as an objective but also ensuring that rights enjoyed currently by
members of the population to health services are not limited unduly by the
Department forcing such persons to join NHI with a consequential limitation on
their access to the health services currently enjoyed by them.

10.23

In all of the circumstances, HASA does not support the White Paper in its current
form as it cannot give rise to any legally cognisable rights or obligations as
described in the Akani Garden Route case, as quoted above, and does not lay a
sound platform from which any legislative or regulatory enactments may be
successfully developed.

11

CONCLUSION

11.1

For the reasons set out above, the current formulation of the NHI scheme in the
White Paper is susceptible to legal and constitutional challenge.

11.2

HASA reiterates its request that prior to the commencement of any legislative
process, the Minister – consistent with his constitutional duty to reasonable and
responsive decision making, and aware of his special duty in relation to the novel
and far-reaching changes sought to be introduced by the NHI – provides
clarifications on the status of the Discussion Document and the NHRPL process
(highlighted in footnote 32 above) and their relationship/interaction with the NHI
process. The Minister is further requested to timeously make public the
documentation and information that HASA has requested, and which to date has
not been disclosed.

11.3

HASA reserves its rights to augment this submission if and when the outstanding
documentation and information become available and the clarifications are
provided.
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Chapter three
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The Future Role of Medical Schemes in South Africa: A
response to the White Paper on NHI
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Executive Summary
This report provides a review of international experience around financing arrangements,
including the nature and role of private health insurance, in achieving universal health
coverage. The review includes a comprehensive assessment of the performance of Mexico,
Brazil, Colombia and Thailand (countries that are comparable to South Africa) in achieving
universal health coverage.
An important result from this study is that middle income countries with similar to but
higher levels of income than South Africa have not succeeded in universally providing a
comprehensive package of health care services through their statutory health insurance
systems. Fiscal limitations remain the fundamental challenge.
Based on international experience, the White Paper’s proposed implementation cost of
R256 billion for the National Health Insurance scheme is unlikely to be sufficient to
universally provide comprehensive health care services. In addition, limiting medical
schemes to a complimentary role under the planned National Health Insurance system goes
against lessons from international experience.
The report makes several concluding recommendations as follows:
1. Considering the current economic constraints and demand for health in South Africa,
a National Health Insurance scheme cannot effectively offer a comprehensive
package of services to the entire population. Therefore, a much narrower and
explicitly defined essential package is appropriate and sustainable.
2. In line with the right to access to quality care, it is imperative for the population to
have the choice of purchasing private health insurance cover outside the NHI, either
as a substitute or supplement if they deem this necessary.
3. Transforming medical schemes from playing a supplementary role to a
complementary role will severely limit overall access to quality care and increase
out-of-pocket payment for health. HASA strongly recommends that this aspect of the
reform be reconsidered.
4. Implementation of such a major health reform should be done with due
consideration for the evident limitations in the system.
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Proposed Role of Medical Schemes
The White Paper on National Health Insurance (NHI) proposes significant changes to South
Africa’s health sector, with a view to achieving universal health coverage. It proposes that
under a fully established NHI system, medical schemes will only play a complementary
role281 in the financing of health care. The specific roles and limitations of medical schemes
in this new dispensation is described in practical terms by the White Paper as follows:
i.
ii.
iii.

iv.

v.

Individuals will only buy PHI on a voluntary basis, and will not have the option of
opting out from mandatory prepayment towards NHI [Par 52, 396 & 399]
Individuals may choose not to utilise the benefits covered by the NHI Fund [Par 396].
During the transition phase, PHI will play a ‘supplementary’282 role to the statutory
health insurance (NHI); therefore providing cover for services also covered by the
NHI. [Par399]
When the NHI is fully implemented, medical schemes will only cover services that
are not included in the health service benefits and medicines approved by the NHI
Benefits Advisory Committee. [Par 399 & 401]
Benefits under the NHI are envisaged to be comprehensive, but some services will
not be covered. “This may be as a result of these health services not fitting into the
mainstream medically necessary and efficacy-proven interventions approved for
NHI”. [Par 7, 52, 400]

The main reason provided for the change in the role of medical schemes is to ensure
optimal utilisation of financial and human resources to benefit the population by: (a)
eliminating the effects of fragmentation in funding pools such as inequities in access and
use of health services; and (b) ensuring that people do not insure against the same
healthcare costs twice [Par 397].
The implications of this proposal are that under a fully functioning NHI system, the publicly
administered NHI scheme will provide comprehensive cover for health services – at all levels
(primary, secondary and higher levels of care). Services not provided under the NHI will be
those that are considered not to be medically necessary and efficacy-proven interventions,
in the mainstream. It is only these non-medically essential and efficacy-proven interventions
that will be covered by medical schemes. There will be no co-payments for health services
provided under the NHI at the point of use. Individuals will have no option for buying health
insurance cover for higher quality services (shorter waiting times, choice of provider, etc.) as
a substitute to the NHI scheme, even after contributing to the NHI scheme. Individuals who

281

According to the White Paper, ‘complementary’ private health insurance covers health services that are not covered by the
statutory health insurance system. International literature defines complementary insurance to cover additional costs of
services (co-payments, or for utilisation outside limits) not covered by the statutory health insurance.
282
Supplementary PHI is defined in the White Paper as PHI that “covers the same range of services as statutory health
insurance, aims to increase the choice of provider (e.g. private providers or private facilities in public institutions) and level of
inpatient amenities (e.g. a single room). By increasing the choice of provider, it may also provide faster access to health care.
Often sold in combination with complementary and/or substitutive private health insurance.
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would prefer not to utilise benefits covered by the NHI will have to pay out-of-pocket to
utilise private providers for medically necessary and efficacy-proven health services.
HASA is of the opinion that the proposed role for medical schemes under a fully
implemented NHI is not appropriate given the South African context. This view is also
supported by empirical analysis and international experience in financing arrangements to
achieve universal health coverage.
Fiscal Space and Role of Private Health Insurance
Many countries have adopted some form of pre-payment statutory health insurance
system283 (Social Health Insurance or National Health Insurance for example) to improve
access and cover for health services to the population. In most of these countries, secondary
voluntary private health insurance (PHI) is allowed/encouraged to serve specific purposes.
The role of secondary PHI varies from country to country. PHI alongside a publicly funded
system can take on three broad forms:
Substitutive: PHI that is taken as an alternative to the statutory health insurance, with the
implication that those who elect to take out such coverage are partially or fully exempt from
premiums or taxes associated with the statutory health insurance scheme.
Supplementary284: PHI that covers services in the statutory package, but the insured receive
no exemption from payments to the statutory insurance system, and therefore enjoy
double coverage.
Complementary: PHI that offers full or partial coverage for services excluded or not fully
covered by the statutory health system
These roles are not mutually exclusive in a health system, and so it is common to find PHI
playing more than one role, depending on the type of health service in question (The World
Bank, 2007; Karl, 2014). For example, in Denmark, France, Luxemburg, Turkey and Portugal,
PHI plays both a supplementary and complementary role. (The World Bank, 2007; Odeyemi
& Nixon, 2013).
Review of international evidence on health financing shows that high-income countries are
more likely to successfully finance a universal comprehensive benefit package through their
statutory insurance system - from traditional financial sources such as tax revenue and payroll/earmarked income tax contributions. In these high-income systems, secondary private
health insurance can cover what gaps there are in the statutory system – cover for copayments, utilisation limitations, non-essential services, and quicker access to certain
services.
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Statutory health insurance system refers to the primary publicly administered insurance system in the country, which can
include contributory and tax funded sub-systems.
284
Supplementary and substitutive private health insurance are duplicative in nature. They both provide cover for services that
are covered by the statutory health insurance. The main difference is whether there is exemption from contribution to the
statutory insurance scheme.
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Low- and middle income countries on the other hand have much less fiscal space and often
have to settle for a much narrower universal package. Concerns around financial capacity
have led to an increasing concerted effort to specify explicitly an “essential” package of
health care that is covered by the statutory insurance fund. PHI is then considered as a
significant source of additional funding and often plays a duplicative (supplementary or
substitutive) role (The World Bank, 2007).
Figure 1 below compares per capita expenditure levels for select countries that are regularly
cited in global health reform discourse as pursuing or have achieved universal coverage. The
data is for statutory health insurance expenditure in 14 high income countries often cited in
global health reform discourse as pursuing or having achieved UHC; and 7 upper-middle
income countries with similar income levels as South Africa285. With the exception of the
USA and Singapore, all the other high income countries have achieved universal health
coverage with a comprehensive package of services for their populations (Mossialos, Wenzl,
Osborn, & Anderson, 2015).
Statutory Health Insurance Expenditure286
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Figure 1:

Data sourced from WHO World Health Statistics 2015
None of the upper-middle income countries have been able to achieve a universally
comprehensive benefit package. Financial limitations remains the fundamental challenge
(Saenz, Bermudez, & Acosta, 2010; Seinfeld, Montanez, & Besich, 2013)287. Average health
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See Annex for income levels of the upper middle income countries
High income countries are: Norway, The Netherlands, USA, Denmark, Switzerland, Germany, Sweden, France, Canada,
Japan, New Zealand, United Kingdom, Australia, Italy and Singapore. Upper-middle income countries are: Costa Rica,
Brazil, Colombia, Mexico, South Africa, Thailand and Peru
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See Annex for references for Brazil, Colombia, Mexico and Thailand
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expenditure for the statutory health insurance systems288 of the high income countries that
have achieved universal health insurance with a comprehensive package is USD 3,394;
which is more than 5.5 times the average expenditure for the middle income countries
(with the exception of South Africa)289 listed. Generally, per-capita public expenditure on
health is around 5 times higher high income countries compared to upper-middle income
countries (World Health Organization, 2015).
Thailand has achieved universal coverage for its population, and the services insured are
close to being comprehensive. However, a mix of co-payments and utilization limits are
used to manage the demand for health care and associated costs290. The health systems of
Mexico, Brazil and Colombia, are facing significant financial limitations and have
consequently been unable to provide comprehensive cover to large proportions of their
population. In Mexico and Colombia, the statutory insurance’s inability to provide effective
cover (poor quality and low access to many services) for a supposed comprehensive
package has resulted in increasing number of judicial procedures taken against the state
(See Annex).
In all of the upper middle income countries reviewed, secondary private health insurance is
available and plays a supplementary role. This allows those who are dissatisfied with the
health service and are willing to pay, to get quicker access to perceived higher quality health
services and a wider choice of health providers. Also, the statutory health insurance system
is mainly funded from a combination of tax revenue and mandatory payroll contributions.
Another common feature of most these systems is the delineation between contributory
and non-contributory insurance sub-schemes, each with their unique benefit packages
(Saenz, Bermudez, & Acosta, 2010) (Seinfeld, Montanez, & Besich, 2013)291.
Middle-income countries, with income levels similar to but higher than South Africa292 have
not succeeded in universally providing a comprehensive package of health services through
their statutory insurance system.
Paragraph 7 and 432 of the White Paper on NHI proposes that the NHI will provide
comprehensive health care services to the entire population with no payment at the point
of use. Essentially, this means that under the NHI, there will be no use of co-payments for
utilisation management or cost shifting to patients (for specific services) as is practiced even
in high income countries (Mossialos, Wenzl, Osborn, & Anderson, 2015). Also, the revenue
options for financing the NHI are direct and indirect taxation, payroll taxation, and
premiums. In addition, in paragraph 252, the NHI is estimated to cost approximately ZAR
256 billion by 2025 (in 2010 terms). This is only a 90% increase in current public expenditure
288

This includes all tax-funded expenditure and expenditure from payroll tax contribution and premiums within the statutory
health system. This does not include expenditure from private complementary/supplementary health insurance
289
South Africa is omitted from the average expenditure because it has not commenced financial reform to achieve UHC
290
For example, under the UCS and SHI schemes, only 2 deliveries (under maternity) are covered, and for the SHI, a lump
sum payment of 13,000 Baht is required.
291
See Annex for references for Brazil, Colombia, Mexico and Thailand
292
See Annex for per capita income of the upper middle income countries.
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outlays. Considering the level of funding in high income countries to achieve universal
coverage of a comprehensive range of health services, this proposed level of financing is
unlikely to be sufficient.
In light of the analysis carried out above, South Africa cannot afford a comprehensive
package of health services for all of its population, even with additional revenue from some
form of mandatory contribution. For South Africa, there are additional factors that further
exacerbate the challenge of financial feasibility of this NHI proposal. They are as follows:
1. The South African economy has been very sluggish in the last 5 years, dropping to a
GDP growth rate of 1.5% in 2014 (World Bank, 2016); and to 1.3% in 2015 (National
Treasury, 2016). The government has been operating within budget deficits since the
2008/09 financial year293, and forecasted economic growth rate for 2016 is even lower,
at 0.7% (IMF, 2016). The South African economy is on the brink of a recession. There is
very limited fiscal space for expansionary fiscal policies central to the implementation
of the NHI proposal as outlined in the White Paper.
2. Given the above economic challenges, and other issues such as prevailing infrastructure
constraints and high level of unemployment, there is growing concern that South
Africa’s debt credit rating could be downgraded to “non-investment grade” (often
referred to as “junk status”). International credit rating agencies such as Fitch and
Standard & Poor currently rate South Africa just one notch above non-investment grade
(Trading Economics, 2016). A further downgrade in credit rating will significantly
increase borrowing costs for the government. This concern places additional pressure
to adopt a more constrained stance on fiscal policies and to focus more on promoting
economic growth.
3. South Africa suffers from a very high quadruple disease burden294 that places a huge
demand on the health system. South Africa has one of the highest prevalence rates of
tuberculosis (World Health Organization, 2015). In addition, by 2012, there were
around 6.4 million people living with HIV/AIDS in South Africa (National Department of
Health, 2014). With a population of 54.4 million, South Africa has the highest
prevalence rates of HIV/AIDS in the world (UNAIDS, 2015). By mid-2013, 2.3 million
people living with HIV/AIDS were on antiretroviral therapy (Simelela & Venter, 2014).
Conditional grant transfers alone from the National Government to address HIV/AIDS
constituted more than 8% of the entire public health budget295 in 2014/2015.
4. The unemployment rate in South Africa is very high at around 25.5% (Statistics South
Africa, 2015). There is therefore a narrow base for payroll/income related taxes.
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Sourced from National Treasury Budget Reviews from 2004 to 2015
HIV/AIDS, non-communicable diseases, injuries and communicable diseases
295
Forte Metrix calculation from National Treasury Budget Reviews.
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5. The proposed NHI does not include any demand-side rationing mechanism – no copayments at the point of use. This essentially leaves supply-side rationing (waiting lists,
for example) as the only option for rationing. The White Paper however does not
mention or explain these mechanisms and their potential role in the NHI.
Following from the above, it is clear that South Africa cannot afford to provide a
comprehensive health insurance cover for the entire population. As observed in other
upper-middle income countries, such financial constraints result in ineffective insurance
cover (poor access and low quality). Therefore, limiting private health insurance in South
Africa to a complementary role will leave significant gaps in the system. Without the option
of a prepayment private insurance scheme that provides duplicative cover (supplementary
or substitutive), out-of-pocket payments for necessary medical services and catastrophic
payments are likely to rise.
Pathway to universal health coverage
Paragraph 399 of the White Paper on NHI, states that “…in line with international
experience, individuals and households will have the opportunity to purchase voluntary
private medical scheme membership to complement this universal entitlement if they choose
to”.
While this may hold true for some high income countries, this is not the experience of
upper-middle income countries with income levels similar to South Africa. A common and
rational characteristic of upper middle-income countries like Mexico, Colombia, Brazil and
Thailand is their approach to achieving UHC. Health insurance/social security mechanisms
that were present before the UHC policy reform were maintained, while establishing an
insurance mechanism for those that had no cover. This approach to health reform indicates
a recognition that pooling everyone instantaneously into a single pool significantly dilutes
the benefits of the population that have had insurance cover – a welfare loss for those
previously covered. Establishing a new insurance pool for the previously uninsured results in
no welfare losses for the previously insured population or the previously uninsured. What is
actually observed in these upper-middle income countries is that previous insurance/social
security systems were automatically integrated into the statutory health insurance system.
This may be a possible option for the medical schemes in South Africa.
The White Paper’s proposal on NHI intends to change the role of the private health
insurance sub-system from playing a supplementary role to a complementary role. This
effectively reduces the scope of the available prepayment sub-system to support the
statutory health insurance system. The White Paper’s strategy for achieving UHC therefore
goes against the lessons from international experience.
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Benefit Package
Most wealthy countries seek to make the statutory package reasonably comprehensive,
ensuring that all citizens are insured for reimbursement of most mainstream health care
(sometimes with a modest user co-payment). Developments in health technologies however
increase the opportunities to address sickness and disability, resulting in citizens increasing
demands on their health care systems. At the same time, many commentators claim that
the extent to which the traditional sources of finance for statutory insurance can be
exploited are limited. Two policy questions therefore arise: should some interventions be
removed from the statutory package, and, if so, which ones? In low-income countries,
financial resources for statutory insurance, based on a narrower tax base and (sometimes)
donor funds, are limited. These countries usually make no attempt to offer comprehensive
coverage but instead rely heavily on personal finance of health care. Even in higher income
countries, concerns around financial capacity have led to an increasing concerted effort to
specify explicitly an “essential” package of health care that is covered by the statutory
insurance fund. The use of cost-effectiveness as a basis for selecting services that are
included in the statutory essential package is encouraged (The World Bank, 2007).
Lessons from the experience of upper-middle income countries indicate that the benefit
package for the statutory insurance should be clearly defined. The services to be included in
the benefit package should be determined on the basis of cost-effectiveness and resource
availability. The benefit package of the non-contributory sub-system can be expanded as
more resources become available to the health sector.
The White paper proposes a rather vague comprehensive package for all members of the
population under the NHI. There is no indication in the White Paper that any analysis was
carried out to ascertain which services, and what quantity can be effectively covered under
NHI with an estimated budget of ZAR 256 billion which is calculated in terms of 2010
costing/price levels. The declaration of a comprehensive offering is reminiscent of the
experience of Colombia and Mexico where citizens are resorting to the legal system in order
to receive certain services.
The well-known dimensions of universal health coverage illustrated below, considers (1)
what proportion of the population is considered, (2) what services are covered and (3) the
extent of financial protection provided.
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Figure 2: The three dimensions of Universal Health Coverage

In the face of resource limitations, policy makers have to decide on how much of each
dimension is achieved. As deduced from analysis carried out in this section of the HASA
response, no upper-middle income country has the resources to cover all dimensions.
Where the entire population is targeted and there is no cost sharing at the point of use, as
proposed in the White Paper on NHI, a narrower and explicit essential package rather than a
comprehensive package is a wise option, especially where there are concerns around
financial capacity (The World Bank, 2007).
Recommendations
International experience of upper middle income countries does offer some lessons for
South Africa, and pointers on options for the way forward. Any financially viable option
would have to recognize the limitations placed by the prevailing economic environment,
while looking to achieve socially and politically desirable goals. This means that the role of
PHI (medical schemes) should be seen from the perspective of being an additional source of
funding, and therefore should provide cover that is duplicative in nature. The question that
should then remain is whether medical schemes should play a substitutive or
supplementary role. These options are illustrated below. In the first option, medical
schemes play a supplementary role, and in the second option, medical schemes play a
substitutive role.
The NHI scheme can remain the singular insurance component of the statutory insurance
scheme (as proposed by the White Paper). Given the obvious financial limitations, the
benefit package should be a narrower essential package of services, determined based on
cost-effectiveness and available resources; as opposed to the comprehensive package of
services currently being proposed. The benefit package should be explicitly defined, either
as a positive list or a negative list. Services not included in the benefit package can still be
provided by public health facilities, but with appropriate supply-side and demand-side
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rationing (utilisation limits, co-payments, waiting lists, etc.). The government could still
impose additional taxation specifically to raise funds for the NHI. However, individuals
should remain free to buy membership to medical schemes that cover services even after
they have made the required contributions to the NHI. Medical schemes will continue
covering services that are also covered under the NHI. This allows members of the
population to avoid any potential access and quality limitations of the NHI scheme.
The advantages of this option are:
i.

ii.

More resources are made available to the NHI, with the added benefit that a
proportion of the population will contribute to the NHI but prefer not to utilize
NHI services. This reduces the overall burden on the NHI system.
The availability of ‘choice’ to buy health services outside the NHI either through
direct payment or with voluntary private health insurance increases overall
societal welfare.

A second option is to consider integrating the medical schemes into the overall statutory
health insurance scheme. Medical schemes can serve as the “contributory” sub-system
within the overall statutory health insurance system. Contribution and membership to
medical schemes could be made mandatory for all those deemed to have the “ability to
pay” the required premiums, based on some income threshold. The new NHI scheme then
provides cover to those previously uninsured, with the government making contributions
per household/individual in the non-contributory NHI scheme. Essentially, contribution to
medical schemes exempts individuals/households from any additional taxes/contributions
for the NHI. A risk-equalization system for medical schemes could then be introduced as in
Colombia (Ruiz, Amaya, & Venegas, 2007).
The advantages of such a system are:
i.

ii.

The government can more effectively harness the resources available through
the medical schemes environment to provide adequate cover to a greater
proportion of the population than is currently covered by medical schemes.
Introduction of mandatory membership and risk equalisation to the medical
schemes environment will address some of the main drivers of cost per
member, such as anti-selection and ‘cherry picking’.

A key issue for this option is that the benefit package offered by the medical schemes
environment will in all likelihood by more generous than the benefit package offered by the
NHI – assuming that the NHI benefit package is defined with sustainability and effective
insurance cover as important considerations.
A disadvantage of the second option is the potential for the burden on the NHI system to be
much higher in relation to the first option, as there is no choice for individuals to buy cover
outside the statutory health insurance system.
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HASA therefore recommends that under a fully operational NHI system, medical schemes
should operate in its current supplementary role.
Whether any of these options are selected or not, some important conclusive statements
can be made:
1. Considering the current economic constraints and demand for health in South
Africa, a National Health Insurance scheme cannot effectively offer a
comprehensive package of services to the entire population. Therefore a much
narrower and explicitly defined essential package is appropriate and sustainable.
2. In line with the right to access to quality care, it is therefore imperative for the
population to have the choice of purchasing private health insurance cover outside
the NHI, either as a substitute or supplement if they deem this necessary.
3. Transforming medical schemes from playing a supplementary role to a
complementary role as proposed by the NHI White Paper will severely limit overall
access to quality care and increase out-of-pocket payment for health. HASA strongly
recommends that this aspect of the reform be reconsidered.
4. Implementation of such a major health reform without due consideration for the
evident limitations in the system could be considered optimistic, but not
responsible. Failure of this reform is likely to rob the government of support for any
such reforms in the future.
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Annex
Brazil: With a constitutional reform in 1988, Brazil established health as a universal social
right, and the State as responsible for ensuring conditions for its full exercise (PAHO/WHO;
USAID, 2008). The Sistema único de saúde (SUS) was established to meet the healthcare
demands of Brazilians who do not have private insurance to cover their expenses. The SUS
was initially financed mainly from compulsory contributions linked to gross revenues and
net profits from companies (in addition to government budgets). Currently, the SUS has
moved to become mainly publicly financed from taxes (Alves & Timmins, 2001). Before the
introduction of the SUS, the INAMPS (medical care arm of the Social Security Institute) was
the main player providing medical cover for the largely urban formal sector, based on
compulsory contributions from employers and employees; and to a small extent resources
from the Ministry of Health. Currently, the health system is a dual system. The tax funded
SUS is the main provider of health services for around 70% of the population. The
contributory, private sector Complementary Medical Care System (SSAM), like its
predecessor, the INAMPS, provides health services to around 20% of the population, while
around 14% of the population use both (Couttolenc & Dmytraczenko, 2013). Private health
insurance accounts for half of the country’s health expenditure. Although private health
insurance was legislated in 1988 to play a supplementary role, it however plays a more
duplicative role. A challenge that faces the health system is that to operationalize the right
to health in the 1988 constitution, the government has maintained the legal position that
anyone can be treated for free under the SUS based on an open-ended benefits package.
The SUS has not been able to provide all services for everyone and many patients have
resorted to courts to seek access to expensive drugs or treatments, resulting in judicial
mandates that pose an increasing burden on SUS finances. Interestingly, in spite of the
open-ended service package, the SUS pays or reimburses providers for a limited list of
services. The SUS is facing severe financial constraints order to meet its mandate, and
additional public financing is needed. However, it is also noted that the system is run very
inefficiently and so more health services can be provided using the same amount of
resources. (Gragnolati, Lindelow, & Couttolenc, 2013).
Colombia: The statutory insurance system - General Social Health Insurance System - has
two components. A contributory regime (CR) funded through earmarked payroll tax and a
subsidized regime (SR) funded through a combination of public resources from all levels of
government. In 2011, the CR covered 47.4% of the population, while SR covered 39.9% of
the population. By 2014, both regimes covered 96.6% of the population (Torres & Acevedo,
2013). Secondary private health insurance is permitted, but individuals are only eligible for
buying private health insurance if they are enrolled in the CR. Private plan benefits focus on
more liberty in choosing physicians, better inpatient accommodations and less waiting time
to access diagnosis and out-patient procedures (Ruiz, Amaya, & Venegas, 2007). In 2012,
around 9% of total health expenditure was accounted for by private health insurance
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(World Health Organization, 2015). The CR has a fairly comprehensive benefit package,
while the SR initially covered only basic primary health care services and selected high-cost
catastrophic services (Torres & Acevedo, 2013). Individuals in both the CR and SR have free
choice of a range of public and private insurers (Ruiz, Amaya, & Venegas, 2007). In 2012, the
government passed regulations that called for all citizens to receive the same benefit
package. Deficiencies in the provision of timely and quality services included in the benefit
package of the CR has spurred legal challenges. Between 2002 and 2005, services provided
due to legal challenges accounted for around 25% of expenditure for insurers in CR.
Financial sustainability is of particular concern for Colombia’s health system. In recent years,
the health system has received substantial increases but continues to run a deficit.
Between 2010 and 2014, combined expenditure on CR and SR has increased by around 25%
in real terms. Many insurance firms (EPS) are failing due to financial losses resulting mainly
from higher increases in expenditures relative to revenues. Operational deficits of public
hospitals reached about USD 62 million in 2012. An assessment of the financial conditions of
955 public hospitals concluded that 45% of public hospitals were at high risk of financial
breakdown in 2014. The government is aware of the need to increase allocations to health,
especially to equalise benefits, and is looking for additional sources of revenue to finance
the health sector. The introduction of ‘sin-taxes’ is currently being considered. The financial
challenges faced in Colombia have also been associated with poor financial oversight and
accountability of private health insurers that dominate the statutory insurance market
(Londano & Molano, 2015). In a recent assessment of Colombia’s health system, a key
recommendation for improving health system sustainability was for the government to
redefine the basic benefits package as an exclusion list (OECD, 2015).
Thailand: The health system is credited with achieving universal coverage in 2002. The
statutory health insurance system is made up of three distinct public health insurance
schemes. The SHI covers private-sector employees (without dependents except maternity
benefits; CSMBS covers civil servants, pensioners and their dependents (parents spouses
and not more than 3 children less than 20 years old); and the remaining population is
covered by the UCS. The benefit package for all three insurance schemes are fairly
comprehensive – covering ambulatory and inpatient care, including emergency and
rehabilitation services. Also, all three schemes apply a negative-list concept. The negative
list includes services without proven clinical effectiveness, or those that are considered to
be non-essential such as plastic surgery. However, a mix of co-payments and utilization
limits are imposed for certain conditions. Also, each of the insurance schemes contract with
its own unique mix of public and private providers depending on the level and type of care.
The CMBS and UCS are general tax-financed non-contributory schemes, while the SHI is
funded by a tripartite payroll taxes with equal contributions from employers, employees
and the government. CMBS covers 9% of the population, while SHI and UCS schemes cover
16% and 75% of the population respectively. Secondary voluntary PHI is available for those
who can afford the premiums. They offer similar benefits to the three public schemes, but
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with more choices of private hospitals. Private voluntary health insurance covers 2.2% of
the population. Since the introduction of the UCS and the achievement of universal
coverage, overall public spending on health has increased significantly. However the growth
in overall health expenditure is considered to be within the government’s fiscal capacity
because of the high economic growth of the country (Jongudomsuk, et al., 2015). Public
health expenditure per capita increased from USD 135 in 2000 to USD 527 in 2013 (almost
4x increase); within this period, GDP growth averaged around 4.1%, and GDP per capita
increased by 62%296 (World Bank, 2016).
Mexico: Seguro popular (SP) was introduced in 2004, which extended publicly funded health
insurance to 50 million citizens previously uninsured by 2014 (OECD, 2016). Prior to this,
Mexico had two main social security insurance systems. IMSS covered unions and workers in
different private sectors; ISSSTE provided cover to state workers; and other smaller schemes
covered special groups such as the navy and the army. Both the IMSS and the ISSSTE
provide health services themselves, rather than contracting out (Frenk, Gonzalez-Pier,
Gomez-Dantes, Lezana, & Nkaul, 2006). The current statutory health insurance system
comprises mainly of these three sub-systems. The three systems of insurance have a
tripartite financing arrangement. The federal government finances a portion of the
insurance contribution; employers contribute a portion; and the employees contribute a
portion. For the SP, the entire contribution is from general tax revenue. Private health
insurance is voluntary and duplicative and covers around 2 to 3% of the population (Knaul &
Frenk, 2005). The SP has a defined positive list of available interventions, which is expected
to grow over time to match the benefit package of the IMSS and ISSSTE. In contrast, the
IMSS and ISSSTE cover, in theory, any and all health care needs. This entitlement on paper
has been difficult to uphold due to gaps in accessibility and quality. A review of the health
system shows that out-of-pocket spending in Mexico constitutes 45% of health system
revenue, a signal of the failure of the health system to provide effective insurance, high
quality services or both. Part of the reason for the high OOP spending may be dissatisfaction
with the quality or accessibility of services provided by institutions to which individuals are
affiliated. A key recommendation for the Mexican health system is to consider defining
more explicitly the health care covered by the social security institutes, to ensure that only
high-value services are funded – reducing publicly funded benefit package, and then to
explore the use of supplementary private health insurance to cover services deemed to be
of marginal value. Also, the government has been encouraged to allocate more resources to
the health sector. Publicly funded health is 3.2% of GDP, the lowest for all OECD countries.
(OECD, 2016).
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All figures are in 2011 constant prices using Purchasing Power Parity.
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Table 1: Per Capita Income (Purchasing Power Parity)
Upper-Middle Income Country

GDP Per capita Current USD PPP (2014)

Costa Rica

14,918.08

Brazil

15,838.02

Colombia

13,357.15

Mexico

17,107.91

South Africa

13,046.21

Thailand

15,735.07

Peru

11,988.93

Source: (World Bank, 2016)
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Conclusion
HASA calls for a realistic assessment of the challenges the NHI faces in its current guise; and
for a more pragmatic, if not urgent, approach to meeting the aspiration of providing all
South Africans with accessible and affordable quality healthcare. We recommend an
inclusive approach to strengthen the healthcare sector. We recommend a series of solutions
that can be affected imminently.
It is earnestly hoped that this contribution to the public debate on NHI is positively received.
.

152

